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Non-technical summary

Competition policy has an important role to play in developing countries, both in promoting a
competitive environment and in building and sustaining public support for a pro-competitive policy stance
by the government. Liberal trade and investment policies are a key element of a good competition policy,
and priority should be given eliminating barriers to trade and FDI. However, in many sectors of the
economy the threat of foreign competition will remain limited, and there is need to apply competition law to
ensure that firms do not behave collusively and that market power is not exploited. This can and should be
done independently of the WTO—no international disciplines are needed.

There are a number of potential rationales for international cooperation in the area of competition
law, notably where multi-jurisdictional mergers take place and where welfare-reducing export cartels
cannot be disciplined because the jurisdictions most able to collect evidence have no incentive to do so.
This does not imply an international agreement that could improve global welfare can easily be
negotiated. Given the mercantiiist basis of multilateral trade negotiations, the WTO is less likely to be a
powerful instrument to encourage adoption of welfare-enhancing competition rules than it is as a forum
for the abolition of border measures.

The problem is that the agenda is likely to be dominated by market access issues more than
international antitrust. That is to say that the typical dispute is about the interests of major producers in
export markets, and not about ensuring the adoption of competition law that is in the interests of the
economy as a whole. To oversimplify, trade officials from exporting countries want to force competition
officials in importing countries to assist in opening markets. From a bureaucratic politics point of view,
this can give rise to a conflict between competition or anti-monopoly authorities worldwide and trade
officials. The competition officials are afraid that their main objective of defending economic efficiency
may be made subordinate to trade officials whose aim is to promote exports.

Independent decisions and actions are required on the part of developing countries to ensure that
competition policies are implemented that foster a liberal trade and investment regime, and that action can be
taken under competition law statutes to ensure that markets are contestable. Multilateral surveillance and
scrutiny of domestic competition policy may help in this regard, as it will support domestic “transparency”
activities that focus attention on the competitive conditions that prevail in the economy. If there is a move to
negotiate on competition law at the WTO, the challenge for developed as well as developing countries is to
pull off the same trick that lies at the heart of the GATT, namely harnessing the interests of competing
producers to promote the adoption of policies that are welfare enhancing.

Clearly there is scope for bargaining outside the area of competition law. The fact that the
competition agenda is being driven by market access considerations does not mean this is the only factor that
could enter into play. Pressure for modifications in anti-dumping law and for commitments by OECD
competition authorities to provide assistance to developing country competition authorities are examples of
the type of quid pro quo that could be sought. Realism suggests, however, that the primary focus should be
on the design of appropriate national policies. Developing countries should use the opportunities offered by
the WTO to implement a pro-active, broad-based competition policy stance as this is in their own interest,
while seeking all the leverage they can to increase the contestability of world markets.






Competition Policy, Developing Countries and the WTO

Bernard Hoekman (World Bank) and Peter Holmes (Sussex University)

Competition law (antitrust in US parlance) is increasingly attracting the attention of trade policy officials
in OECD countries, driven by domestic export interests who argue that anticompetitive practices impede
their ability to sell goods and services in foreign markets. In 1996, the World Trade Organization (WTO)
created a Working Group to investigate the relationship between trade and competition policies, and
negotiations on this subject may be launched at some point. Views on whether competition law
disciplines should be incorporated into the multilateral trading system vary widely in both the policy and
academic communities. Despite an ever-expanding literature on the subject, the debate remains
contentious; there is no emerging consensus regarding whether and how to address competition issues in
the WTO. This is reflected in the first report issued by the Working Group in late 1998, which simply
recommended that discussions in the group be continued (WTO 1998a).

In this paper we review the “state of the debate” from a developing country perspective. We start
with some definitions of terms (section 1) and a discussion of the point of view of the main protagonists
at the WTO: the EU, US, Japan and the newly industrialized countries of East Asia (section 2). We then
consider the case for national competition legislation in developing countries (section 3) and their
potential interests in muitilateral disciplines in this area (section 4). The major options that may be
pursued at the multilateral level are summarized in Section 5. Section 6 concludes.

Developing countries have a great interest in implementing an active domestic competition
policy; indeed, in order to minimize the potential negative consequences of implementing some WTO
Agreements, an appropriately worded competition law should be developed. This can and should be done
independently of the WTO—no international disciplines are needed. However, there are a number of

potential rationales for international cooperation in the area of competition law, notably where muiti-



jurisdictional mergers take place and where welfare-reducing export cartels cannot be disciplined because
the jurisdictions most able to collect evidence have no incentive to do so. This does not imply an
international agreement that could improve global welfare can easily be negotiated. Given the mercantilist
basis of multilateral trade negotiations, the WTO is less likely to be a powerful instrument to encourage
adoption of welfare-enhancing competition rules than it is as a forum for the abolition of border
measures. We conclude that priority should be given to pursuit of the traditional market access focus of
the WTO—further reduction in direct barriers to trade in goods and services. In our view this would have
the greatest immediate beneficial impact on global welfare, although we are not arguing, as some have
done, that external trade liberalization is by itself sufficient to curb transnational anti-competitive

behavior.

1. Defining Terms

National competition /aw can be defined as the set of rules and disciplines maintained by governments
relating either to agreements between firms that restrict competition or to the abuse of a dominant
position (including attempts to create a dominant position through merger). A major objective of
competition law in most jurisdictions is efficient resource allocation, and thereby the maximization of
national welfare, by ensuring that the competitive process is not distorted or impeded through the abuse
of dominant positions (either through prohibition or through regulation) or competition-restricting
agreements between competitors that are detrimental to social welfare. Many jurisdictions recognize that
specific agreements between firms that may reduce competition can be efficiency enhancing, and make
allowance for such agreements. Countries vary in the emphasis that is placed on efficiency—many also

include social objectives and “fairess” considerations in their legislation. 1

' See Richardson (1998) on the objectives of competition law.



Competition policy has a much broader domain. It comprises the set of measures and instruments
used by governments that determine the “conditions of competition” that reign on their markets. Antitrust
or competition law is a component of competition policy. Other components can include actions to
privatize state-owned enterprises, deregulate activities, cut firm-specific subsidy programs, and reduce
the extent of policies that discriminate against foreign products or producers. Often the competition
policy stance of a government may be determined in part by the international treaties it is a party to,
including e.g., regional integration agreements. A key distinction between competition law and
competition policy is that the latter pertains to both private and government actions, whereas antitrust
rules pertain to the behavior of private entities (firms).

Many dimensions of competition policy are already on the WTO agenda—e.g., trade policy,
subsidies, intellectual property protection, market access in services. The focus of the debate in the WTO
is therefore on whether there should be specific rules pertaining to national competition law and its

enforcement.

2. Perspectives of High-Income Countries

Support for international disciplines in the area of competition law was originally stimulated by US
perceptions that international cartels and the absence or non-enforcement of national competition law
impeded the ability of US firms to contest markets. The US has been arguing for many years that
Japanese corporate groups (Keiretsu) undermine market access for foreign suppliers by buying
predominantly from each other and retaining close vertical linkages between manufacturers, wholesalers
and retailers. In the 1940s at the time of the negotiations to establish an International Trade Organization
(ITO), the US supported inclusion of a chapter dealing with restrictive business practices, reflecting its
opposition to German cartels and Japanese zaibatsu. More recently the EU has been in the forefront,
arguing that all WTO members must adopt and enforce competition laws. The US appears to be of the

view that it would be preferable to act unilaterally and/or pursue bilateral cooperation (Klein, 1998,



Janow, 1998). US authorities acknowledge there is a need for international cooperation. For example,
Assistant Attorney-General Joel Klein has argued that the inability to share confidential information is a
problem: “we must continue to bolster competition laws and enforcement efforts in nations around the
world, and to facilitate the kind of exchanges of confidential information thaf are essential to coordinated
enforcement activities” (Klein 1995). But the US are not willing to allow their own rules to be
subordinated to an international régime of any kind. Its competition authorities do not want to change
their laws in any way or to find themselves fighting market access battles, although US law has begun to
provide for this in certain circumstances.2

US and EU proponents of international competition rules have a predominantly “market access”
driven agenda. Non-existent or poorly enforced competition laws are argued to hinder access for
exporters by allowing domestic firms to foreclose or greatly increase the cost of entry. Other high-income
countries argue that the main issue from a WTO market access perspective is not competition law and
policy but the use of traditional instruments of contingent protection such as antidumping to restrict
access to markets. This is the position of Japan and other Asian WTO members, most vocally Hong
Kong. Smaller countries, especially developing ones, have also been concerned about possible
anticompetitive behavior by large (dominant) multinationals. Both the EU and the US are large economic
entities, with domestic competition authorities that are well-equipped to address anticompetitive behavior
that has detrimental consequences for consumers located in their jurisdiction. Developing countries will
have less capacity to discipline possible anticompetitive abuses by foreign multinational firms on their
markets. Perhaps the most obvious example are export cartels designed to exploit market power on
foreign markets. Such cartels benefit home countries if any detrimental effect on home consumers is
small and more than offset by the gains to producers associated with their ability to raise prices on foreign

markets. The latter will be to the detriment of foreign welfare if the costs to consumers outweigh the

z See Fox (1997) and Mavroidis and Neven (1998).



increase in domestic producer surplus. Developing countries therefore may stand to gain from an
international agreement that outlaws such welfare-reducing cartels,3 provides for their interests to be
taken into account when large mergers are considered, and provides mechanisms to enforce multilateral
disciplines.

This brief introduction illustrates that there may be significant variation in the interests of
different OECD countries regarding the type of competition disciplines that would be considered
beneficial (acceptable). The main interest of the EU and US is to use competition policy disciplines as an
export-promoting device and to reduce the scope for conflict in the approval of mergers between large
firms; they are less interested in subjecting the behavior of their firms in foreign markets to international
disciplines that will benefit foreign consumers. Market access is also of interest to small countries, but
these may be concerned as well with being able to invoke assistance in disciplining anticompetitive

behavior of firms located in foreign jurisdictions.

Market Access and Vertical Restraints

The type of market access concerns that arise were recently illustrated in the dispute between
Kodak and Fuji that was brought to the WTO as a so-called “non-violation” complaint under Article
XXIII of the GATT. This allows members to challenge government measures that “nullify or impair”
trade liberalization commitments even though the measures themselves are not subject to WTO rules
(Hoekman and Mavroidis, 1994). The US alleged that informal administrative guidance, industrial policy
tools applied by Japanese firms themselves, and guidelines on what constituted fair and unfair
competition allegedly deprived Kodak of marketing tools that were of special importance to it as an
outsider. Most directly on the competition front, the US claimed that because Fuji controlled the

distribution system, this allowed it to exclude Kodak from access to film wholesaling networks, obliging

3 Of course, some smalf nations that are the home country of large multinational firms may benefit from the

ability of such firms to exercise market power in foreign markets.



it to sell directly to retailers, a much less efficient method of market penetration. The key allegation was
thus of an anti-competitive vertical relationship between Fuji and its primary distributors. Japan
responded that the control by Fuji of wholesale networks was irrelevant since most of the retailers they
served also bought imported film and that Kodak’s own distribution system amounted to the creation of a
wholesale system of its own, the exclusion from the Fuji system, such as it was, therefore being
irrelevant.

The WTO dispute panel agreed to treat all the “measures” attacked by the US, including
decisions of the Japan Fair Trade Commission regarding the absence of anti-competitive practices by
Fuji, as possible grounds for complaint as they could have affected trade. On examining the facts, it
concluded there was no impairment of US market access rights. The panel investigated claims that
restrictions on certain forms of marketing strategy affected importers disproportionately and concluded
that they did not. They did not see anything in Japanese distribution structures that excluded foreigners as
a result public policy, even on a wide interpretation of this term. In particular they concluded that:
“single-brand wholesale distribution is the common market structure—indeed the norm—in most major
national film markets, including the US market. While the United States responds that the US market
structure was the result of private and not governmental actions, it is unclear why the same economic forces
acting in the United States would not also exist in Japan.”(WTO, 1998b, p. 421)

Kodak-Fuji revolved around one of the most sensitive but also most obscure areas of competition
and trade policy: exclusive or selective “vertical” arrangements between upstream and downstream
sellers. These are typically arrangements where a producer gives sole rights to one wholesaler or retailer
in an area, and/or imposes the condition that anyone handling their goods (or services) must not act for
any other firm. Although the US systematically accuses Japanese “Keiretsu” groups of using control of
the wholesale sector to exclude foreign goods, there is no agreement among lawyers or economists about
whether and when such “vertical” arrangements are ever genuinely anti-competitive. This is the key

question, not whether firms from a particular country have a market share they are unhappy with.



Unfortunately it is often difficult to answer; identifying producer interests is much easier. As a result the
scope for conflict is significant, as firms and governments put zero weight on the welfare or efficiency
dimensions of a given situation existing in a foreign country.

Another example concerns the treatment of parallel imports, i.e. imports of branded goods bought
in markets where they are cheaper to avoid high price official marketing channels. The EU has criticized
Japan for allowing parallel imports of branded European goods into Japan, allegedly undermining
expensive distribution networks foreign firms have had to set up. The US Trade Representative has
protested to New Zealand over a law that is based on the principle of international exhaustion and bans
restrictions on parallel imports (Financial Times May 26 1998). The EU, as does the US, applies a policy
of “national” exhaustion (regional in the case of the EU), under which traders have the right to move
goods across internal borders. Distribution arrangements such as exclusive licensing which segment the
internal market are not prohibited, but third parties have the right to move goods across internal borders
after the initial sale of the good has occurred. However, with respect to third markets, firms may prevent
parallel imports or reimports that cross the external frontier. European Commissioner Mario Monti has
recently announced a re-think of this policy (The Economist, February 27, 1999, p. 72). The treatment of
parallel imports could become an important focal point for future WTO discussions on competition law,
with small countries having an interest in adopting international exhaustion and allowing parallel imports
and large countries (more generally, those with important producers of branded goods and services)
having an interest in getting all countries to apply the principle of national exhaustion (Cottier, 1998).

The Kodak-Fuji case confirmed that government measures, including actions directly or
indirectly linked to competition policy, that foster anti-competitive behavior and exclude rivals can in
principle be challenged at the WTO. However, it also illustrated that the “non-violation” process is an
inherently limited instrument through which to attack the (non-)application of national competition laws.
WTO panels are ill-equipped to investigate competition issues; are limited in the extent to which they can

engage in a process of “discovery”; and even if they have the will to be pro-active, there are no effective



remedies available (as by definition there is no “violation” of a WTO rule). The main value of bringing
non-violation cases is that it provides a forum in which the facts of the matter can be determined and
assessed—it is a valuable transparency device (Hoekman and Mavroidis, 1994). Time will tell if other

countries will bring similar cases to the WTO.

Mergers and Acquisitions with International Spillovers

Another potential source of conflict concerns control of mergers. There are basically two somewhat
overlapping sets of interests. Competition authorities want effective leverage over mergers that may have
cross border effects, while firms want to minimize the number of agencies they are accountable to. In
principle, mergers between firms that will have a very high combined market share in markets where they
are not domiciled can be a serious source of concern for a competition authority. Many global mergers
and alliances have' occurred that have been approved without disputes by the major affected jurisdictions.
But in the recent Boeing-McDonnell Douglas (MDD) case the US and EU took different views and only
a last minute compromise prevented a serious conflict from erupting. The Boeing-MDD merger involved
two US-based firms whose combined sales in the EU were big enough for the EU Commission to claim
right of scrutiny (something the US authorities did not contest). What was interesting about the case was
that the EU was concerned that certain of Boeing’s long-term sole-sourcing contractual arrangements
with airlines risked permanently excluding Airbus if they were not challenged. Thus, the concern was not
that the merger would result in higher prices for aircraft buyers (Mavroidis and Neven, 1998). The issue
was to protect the interests of the only EU competitor of Boeing-MDD. The EU refused to approve the
merger unless Boeing agreed to not to enforce the sole-sourcing contracts, which in the end it accepted.
The contested arrangements were unrelated to the merger as they involved Boeing and some of its
customers—if they were bad for the EU, they were bad independent of the merger. This raises the

question why objections were not raised earlier by the EU (or by MDD in the pre-merger period).



This case illustrates that interests of different jurisdictions can diverge considerably in merger
cases. It suggests there may be value to adoption of rules to foster transparency, e.g., harmonization of
notification procedures. Less clear is how to address the problem of a number of national authorities
making mutually exclusive demands on a merging entity. For an international agreement to have
prevented a similar dispute or the eventual negotiated outcome, it would have to impose clear standards
for examination and review of mergers. The EU and the US already cooperate on antitrust matters under
the auspices of a bilateral agreement that includes positive comity language. This was not sufficient to
prevent the dispute. One can question whether international rules could be devised that would be effective
in requiring any one jurisdiction to back off.

Summing up, efforts to put competition-related issues on the WTO agenda are largely driven by
classic producer interests in major OECD countries, with governments pursuing a traditional “export-
promotion” objective. The primary concern is not welfare or efficiency—the major focus of many
national antitrust regimes. Hence a basic tension exists that leads to the following question: how might an
international agreement on competition policy that is geared towards dealing with market access
pressures and will be driven by a desire to defend national producer interests help to enhance welfare?
The answer in the case of the trade policy instruments that are at the heart of the GATT is well known—
the pursuit of mercantilist objectives by trade negotiators leads to an outcome that is welfare improving
because it helps governments to overcome the opposition of politically-powerful interest groups that are
able to block unilateral liberalization attempts. The key question in the case of competition policy is

whether a similar dynamic can be set into motion. We return to this below.

3. Competition Law and Developing Countries
Developing countries have not been at the center of the debate on trade and competition in the WTO.
Many do not have competition laws; those that do, often have limited implementation ability. If

competition law moves on to the WTO agenda, an important question for developing country



policymakers is what this will imply for their ability to adopt antitrust and competition policies that are in
the national interest. This in turn requires a view on what is and what is not desirable.

From an economic perspective, policy should aim at safeguarding the competitive process so that
firms are able to compete away any excess profits that may exist at any point in time. Trade economists
believe that a liberal trade policy stance is the cheapest and most effective competition policy instrument
available to a government. Competition from imports is a very important source of market discipline for
firms. This is the case in particular for countries with highly concentrated industrial structures inherited from
the past, as the resulting monopoly rents may be a major dfag on the economy. As the magnitude of trade
restrictions in most developing countries significantly exceeds those that are applied by high income
nations, trade economists tend to argue that priority should continue to be given to reducing traditional
trade barriers. This prescription is strengthened if account is taken of the fact that many sectors are not
tradable—here priority should be given to allowing entry by foreign multinationals, as FDI will be a
primary source of market discipline. At the same time, as UNCTAD (1997) points out, it should be
clearly signaled to firms that inward investment that is motivated by the pursuit and eventual abuse of a
dominant position will be dealt with by competition law.

Developing countries are mostly pricetakers on world markets; outside of certain natural
resources, their firms generally have no market power. Even if they do, it is difficult to design and
implement policies that will shift the terms of trade in a country’s favor4 The international experience
indicates that reductions in trade barriers reduce price-cost mark-ups, especially among large firms. Plant
sizes tend to decline, but the effect on scale efficiency is generally modest because most of the adjustment in
total domestic output comes from large firms that were operating on the flat portion of their average cost
curves (Roberts and Tybout, 1997). Trade acts as a conduit for knowledge transmission, and protection

chokes off a necessary ingredient. Similarly, access to foreign intermediate and capital goods is important

* See, for example, the analysis by De Melo, Olarreaga and Takacs (1999) on the policies used by Madagascar in an
attempt to exploit it’s large share of the global vanilla market.
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to final goods producers. There is extensive evidence that exporting to knowledgeable buyers in high-
income countries has helped developing country firms acquire global best practices: buyers transmit
blueprints and teach quality control; help organize the shop floor; transmit information about better inputs
available abroad. Technology also transfers through imports of intermediates, capital-goods, and through
de-engineering of imports.

Although a free trade stance—defined to include the freedom for foreign firms to establish
(invest)—egreatly reduces the scope for anticompetitive practices to be sustainable, it does not imply that the
need for competition law disappears. Competition may be limited to local markets—e.g., retail
distribution—and certain products may be produced by (natural) monopolies, by firms with global market
power, or by firms where natural or ‘unnatural’ (government-made) barriers to entry restrict contestability.
Recent research has confirmed an old insight that free entry into an industry depends on there being no
scope for an existing dominant firm to “punish” a new entrant by cutting prices when it is attacked. This
will act as a serious deterrent to new entry unless there are no barriers to “exit”. That is to say, if a new
firm which finds a market unprofitable can leave it without losing its initial investment, then the market
will really be effectively open, but if a new entrant risks being stranded in an unprofitable activity it will
fear entry.d

Developing countries should seek to ensure that their competition laws and related
regulations aim at safeguarding the competitive process. Where institutional enforcement capacity is
limited, it is desirable for political structures to do ali they can to make conditions as favorable as possible
for pro-competitive behavior, which includes sustaining free trade and avoiding the creation of
monopolies through perverse regulation or by ill-conceived privatization. This has led many specialists to
recommend that developing countries pursue a broad-based competition policy—defined to encompass all

actions governments may take to promote competition, including trade liberalization, measures to facilitate

> Much depends here on the specifics of the technologies and cost structures. In the absence of sunk costs, there
may be excessive entry. Barriers to entry may therefore be welfare increasing.
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domestic entry into industry and services, de-monopolization of sectors, and imposition of hard budget
constraints on public enterprises. Well-managed privatization and encouragement of foreign direct
investment are additional hﬁportant dimensions of competition policy. The key principie underlying an
active competition policy stance is to rely on market forces to determine the allocation of productive
resources, subject to the constraint of ensuring that social equity objectives are realized as efficiently as
possible, and that mechanisms exist through which attempts to create monopolies and exploitation of market
power can be addressed.

Competition policy, as opposed to competition law, should have as a major priority the
creation of pre-conditions likely to assure the effective functioning of competition, rather than seeking to
punish violations of the rules. This leads many writers to suggest that competition authorities play a
general “advocacy” role within government, for example trying to oppose trade or other policy measures
that will limit or distort competition, or taking an active part in debates over privatization to ensure that
this does not create conditions for monopolistic abuse (Boner, 1991; Boner and Krueger, 1995; Kemani
and Dutz, 1995). Of particular importance in this connection is to ensure that legislation and government
regulation is consistent. This is a dimension of competition policy that is often neglected but can be vital in
enabling a country to maximize the benefits of trade liberalization and WTO membership. One often
mentioned example is contingent protection, where the application of competition criteria can help ensure
that intervention does not become excessively costly to the economy (Hoekman and Mavroidis, 1996).
Another example is the policy stance taken towards exhaustion of IPRs mentioned earlier, including the
legal status of exclusive geographical distribution arrangements and parallel imports. As far as competition
law narrowly defined is concerned, care should be taken that the legislation is not captured or abused by
producer interests. This is a possibility that should be taken seriously at the design or drafting stage. The
greater the number of objectives or constraints that a competition authority is required to take into
consideration, the higher the likelihood that the focus of enforcement efforts will not center primarily on

safeguarding the competitive process.
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Parallel imports and exhaustion of intellectual property rights

Before the Uruguay Round, the US periodically threatened countries with trade penalties under
Section 301 of its trade legislation if they did not enforce patent and copyright rules, even where the
countries in question had no legal obligation to do so, not having signed the Paris and Berne Conventions
on the subject. The Uruguay Round TRIPs agreement obliged all WTO members to enforce intellectual
property rights, though with transition periods for developing countries. Whether developing countries
will gain from stronger protection of IPRs is a matter of debate. Those in favor argue that dynamic
benefits resulting from greater incentives for innovation, both at home and abroad, and for owners of
knowledge to license technologies will more than offset any static losses. On balance the short-run impact
of the TRIPs régime is likely to cause a transfer of income from poor to rich countries, with at best
marginal impacts on economic efficiency (Primo Braga, 1996). The scale of the transfer very much
depends on the market structures assumed to exist in the patentable products and the closeness of
availability of substitutes.

The TRIPS agreement explicitly authorized the use of competition policy measures against
abuses of IPRs. As right holders will frequently use their IPRs to segment markets, developing countries
may therefore have a strong interest in applying an international exhaustion rule similar that that applied
within the EU by EC competition policy. This would imply that domestic buyers could purchase patented
and branded products wherever they find the most favorable prices. This is fully compatible with the
TRIPs agreement: Article 40 allows measures to control abuse of IPRs through the application of
competition law (Cottier and Meitinger, 1998). Thus, even though both the EU and the US are active
proponents of a national and regional approach in this area, respectively, there is no presumption that
other countries should also follé)w this route.

The economics of this issue are complex. Many experts argue that as long as a producer faces

competition from other brands exclusive arrangements do not matter. But in many developing countries
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the major brands may all be in the hands of one entity or a de facto cartel. In the absence of competition
law enforcement, national exhaustion and legally enforceable exclusive distributor arrangements can then
have a major detrimental impact on welfare.® Even if there is vigorous inter-brand competition, whether
to adopt international exhaustion should be a matter for national authorities to decide independently. The
implementation of the TRIPs agreement affords an opportunity to consider the intimate linkages between
intellectual property protection, trade liberalization, and competition policy (Maskus, 1998). Hong
Kong’s recent experience is illustrative. Enforcement of TRIPs-type protection of IPRs led to the
exclusion of gray market parallel imports and allegations of abuse of a dominant position, which the
Hong Kong government has generally not worried about given its free trade stance. The Director-General
of the Department responsible for enforcing the IP law recognizes that the absence of a competition law
creates potential problems, but notes that his job is to protect the interests of rights holders; “someone
else must protect the others” (¥inancial Times, Jan 8., 1999).

To recapitulate, developing countries have an interest in adopting strong competition policies, the
main pillar of which should be a liberal trade and FDI policy stance. Competition law is required to
ensure markets are contestable, especially in nontradable sectors. It also has a role to play in controlling
anticompetitive practices, which as Adam Smith already noted over two centuries ago, businessmen will
always have an incentive to pursue. Antitrust legislation may also be required to maximize the benefits
(or minimize the costs) of certain WTO agreements, the TRIPs agreement being one example,
antidumping being another (see below). That said, competition law is not a panacea. Enforcement is

neither costless nor simple, and can impose a great deal of uncertainty on firms if it is not clearly defined

An anecdote is illustrative. Lebanon has an exclusive distribution law that gives agents the right to request
Customs to block entry of “nonauthorized” goods. On a trip in Germany a businessman buys a batch of
second-hand dentist chairs made by Siemens from a university, which had used them for training purposes. On
import into Lebanon, the shipment was blocked because the Siemens agent had not approved it. In the end the
businessman was obliged to pay the agent a large fee and was forced to pay customs duty on the chairs on the
basis of the value of new chairs, in effect wiping out his anticipated profit.
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and enforced consistently. This is an important reason why liberal trade and FDI (establishment) policies

should be a primary pillar of a government’s competition policy stance.

4. International Agreement: Developing Country Interests

While a vigorous competition policy will be beneficial for developing countries, this can be implemented
unilaterally. What is the rationale for a muitilateral agreement? For an international agreement to be
beneficial, it must either offset an externality imposed by policies of other countries or help governments
to overcome domestic political economy constraints that impede the adoption of welfare enhancing policy
changes. The market access and merger control issues that dominate the agenda of major OECD
countries are largely irrelevant for developing countries. Insofar as there are market access impediments
resulting from anticompetitive behavior by incumbent firms, this can and should be dealt with by
domestic competition authorities. Of course, in rﬁany countries institutional weaknesses may impede this,
but that is a matter for technical and financial assistance that will not be solved by the adoption of
international disciplines.

The merger issue is clearly of interest to developing countries who may suffer from the increased
market power and reduction in competition that results from a merger of two or more “global” firms.
They would benefit from rules requiring home country competition authorities to take the interests of
third parties into account. This also applied to the more general potential problem for developing
countries of being confronted with export cartels and analogous arrangements that reduce national
welfare (the sum of consumer and producer surplus). This can be a major externality-related rationale for
an international agreement on competition law. An agreement that would make export cartels illegal
would likely be beneficial for developing nations, but may also be quite difficult to achieve. A
precondition will be to define and agree on what is and what is not acceptable. Even for importing
countries it is not necessarily the case that restrictive practices are detrimental to national welfare. The

fact that it proved impossible to agree to ban export cartels in the OECD suggests agreement may be
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difficult to obtain (OECD, 1998). For large OECD countries, any agreement to make binding
commitments to follow a positive comity rule in mergers (let alone agree on common standards of
review) and to prohibit export cartels (or even to agree to provide information) will imply costs insofar as
the practices concerned do not have a detrimental effect on home country welfare. They can therefore be
expected to demand a significant quid pro quo of developing countries, one that may go beyond a general
willingness to adopt and enforce competition legislation.

The political economy argument in favor of international competition disciplines is that external
disciplines might prove helpful to overcome domestic opposition to the implementation of pro-
competitive policies. As noted previously, the foundation of the GATT and the WTO is that in the pursuit
of a market access agenda the national welfare is promoted. National antitrust has a very different focus
from national trade policy in that the emphasis is (should be) on welfare and the competitive process.
This implies that the economic rationale for putting it on the WTO agenda is much weaker than for trade
policy—national authorities should already be engaged in combating anti-competitive business practices.
The pursuit of a market access agenda may result in outcomes that are detrimental from a welfare point of
view (the latter possibility is 2 major reason some competition authorities are leery of putting antitrust on
the WTO agenda, see e.g., Marsden (1997)). For the WTO dynamic to “work™ one must start from the
presumption that competition law and policy in developing countries has been or will be captured by
domestic producer lobbies, and therefore does not focus on welfare maximization. If so, and this may
indeed be the case in some cases, there would be a rationale for pursuing international competition
disciplines in the WTO. The problem remains, however, that the WTO process is driven by export
interests (market access), not national welfare considerations, and there is no assurance that the rules that
will proposed or agreed will be welfare enhancing. Increasing access to markets may have this effect, but
there is no presumption that this will always be the result, especially in contexts where firms are actively

seeking to create and defend rents. Doubts can therefore be expressed regarding the ability of a WTO-
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based process to play as constructive a role in the area of competition law as it does in the area of trade

policy.

5. Assessing the Options

Various criteria can be used to evaluate the desirability of alternative options for a WTO agreement in the
area of competition law. From an economic perspective the key criterion is the likely impact on national
welfare (economic efficiency) of WTO members. An attempt to identify the major options is made in
Table 1, with a + sign indicating a positive impact on welfare, a — sign a negative impact, and a 0
indicating no impéct. Not surprisingly, in most cases a range of outcomes is possible. Space constraints
prohibit an extensive discussion of the various options—see, e.g., EU (1995, 1996), Scherer (1994),
Hoekman and Mavroidis (1995), Hindley (1996), Graham and Richardson (1997), Hoekman (1997),

WTO (1997), Lloyd (1998), and Richardson (1998).

Table 1: Assessing the Options

. Option National
welfare

1. Minimum substantive standards of antitrust law +f—
2. Expand the scope to bring nonviolation complaints +/—
3. Introduce antitrust criteria in antidumping +
4. Give a greater transparency and “discovery” role to the WTO +
5. Prohibit export “cartels” +/—
6. Adopt procedural and due process norms +/0

Note: + indicates positive impact, — a negative impact, and 0 no impact. More than one symbol indicates
a range of outcomes is possible.

Harmonization of substantive law is in our view not desirable, and not enforceable in any
event without a supra-national body. Most of the conflicts among OECD countries concern vertical

restrictions, and there is no agreement if and when these are detrimental. The Chicago School of
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economists would hold that vertical restraints can almost never be harmful. Others argue that vertical
restraints can exacerbate other market imperfections especially with asymmetric information. US courts
therefore use a rule of reason approach, as the costs and benefits must be assessed on a case-by-case
basis. Given the absence of a consensus, we are doubtful about any substantive international régime
forcing the acceptance of one set of rules rather than another. And, as pointed out by many scholars, even
if identical language were to be adopted in different jurisdictions, interpretations and decisions could
easily differ depending on the weights put on various factors by national authorities (Fox, 1998).

Use of nonviolation dispute settlement might be facilitated by seeking agreement that non-
enforcement of national antitrust law is a government “measure” and weakening the requirement that the
measure was not “reasonably” foreseeable at the time the trade concessions were negotiated (Hindley,
1996). While this may expand the willingness to invoke this procedure, a problem that remains is that the
remedies that may be suggested by a WTO panel cannot affect the national application of antitrust law—
at best a complainant country will be offered compensation. This is unlikely to satisfy the firm that
brought the complaint and thus to defuse conflicts.

The likelihood of disciplining antidumping through the introduction of competition law
criteria—an often proposed option in the literature (e.g., Hoekman and Mavroidis, 1996)—is not high, to
say the least, even though it would be welfare-improving. There are powerful lobbies that support the
maintenance of antidumping. Moreover it is clear that the aim of anti-dumping is not the same as that of
competition policy: one protects domestic firms (competitors), the other protects the competitive process.
Recent free trade agreements illustrate the strength of the antidumping lobbies. The instrument continues
to apply in NAFTA. Association Agreements involving the EU as a partner reveal that a commitment to
apply common disciplines in areas such as antitrust, state aids, and state monopolies, and to adopt the
whole of the EU’s internal market rules is necessary to induce the EU to abolish the reach of antidumping

on intra-regional trade. This was achieved in the case of the European Economic Area agreement, but not
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yet in any other. Disciplining antidumping is an issue for national constituencies to deal with; a necessary
first step is to recognize that antidumping is straightforward protection (Finger, 1993).

Strengthening the WTO’s transparency mandate to include information on the competition
policy stance applied by governments could be beneficial. More data on the economic effects of
government policies would be useful to affected domestic groups; it would also provide incentives for the
establishment of domestic counterpart institutions. The latter is particularly important for developing
countries. Domestic “transparency institutions” and competition agencies have long been promoted by
trade policy and competition analysts who argue that public information on the costs and benefits of
government policies is required in order to countervail rent-seeking activities (see e.g., Finger, 1982;
Boner and Krueger, 1995). There are nontrivial issues that arise from a multilateral surveillance
perspective. Competition enforcement is an ex post endeavor, and the “state of competition” is inherently
difficult if not impossible to “quantify”—there are no tariff equivalents to be calculated. Nonetheless,
basic cross-country data on entry and exit (turnover), the number of firms in a market and their size
di;tribution, import penetration, the share of FDI in total assets by industry, etc. can provide useful
indicators of the state of competition and trends over time, and may be helpful in identifying possible
“outliers” (Djankov and Hoekman, 1998).

Developing countries may benefit from export cartels involving their firms, and these benefits
may outweigh the costs associated with imports controlled by foreign export cartels. Whether or not a
country will gain from a ban on export cartels depends on the balance between its ability to exploit
market power on world markets by restricting supply and the extent to which it is confronted with such
behavior on the part of other countries. On balance, it seems more likely that developing countries will
confront the second situation more frequently, and >may not have the ability to address such practices
through national enforcement of competition law. Whether much progress can be made to ban export
cartels is open to question, however. The US in 1997 proposed a voluntary agreement in the context of

the OECD that would commit members to prosecute “hard-core cartels” that operate across more than
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one market to raise prices or restrict sales. The suggested agreement would do no more than
“recommend” that countries “should” enforce their existing laws more strongly. It would tolerate any
arrangements currently lawful, and thus woufd not address export cartels based in one country selling to
others, or importer cartels that keep out foreign goods.

Finally, an agreement that imposes “procedural” norms for the implementation and enforcement
of competition laws (agreement to adopt a competition law; notification and transparency provisions,
“due process”, legal assistance and procedural cooperation; adoption of the principle of positive comity)
could also be beneficial. Although many developing countries have antitrust legislation, and many more
are considering its introduction, enforcement may be uncertain or inconsistent. Procedural cooperation
would also allow authorities in developing countries to request the assistance of counterparts in OECD
countries and to consider their interests in the application of competition law. In the case of conflicts, the
WTO could provide a mechanism for consultations and the exchange of information.”

Summing up, any agreement on international competition policy that goes beyond general
procedural cooperation and introduction of transparency mechanisms is likely to have be plurilateral, at
least initially. The divergence in interests between WTO members is large, and commitments to
undertake any significant harmonization of substantive norms (such as banning export cartels, the
treatment of mergers, policy towards parallel imports, etc.) can be expected to require substantial cross-
issue linkages. The terms of any feasible deal are impossible to predict. But any deal involving a
commitment by developing countries to adopt substantive competition rules would have to be
accompanied by significant concessions from the demandeurs that they are not willing or able to offer on

a general basis.

7 Sere Fox (1998), Graham and Richardson (1997) and Richardson (1998) for discussions of options revolving
around procedural cooperation and transparency.
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6. Conclusions ‘

Competition policy has an important role to play in developing countries, both in promoting a competitive
environment and in building and sustaining public support for ai pro-competitive policy stance by the
government. Liberal trade and investment policies are of vital importance in fostering competition, and
priority should be given eliminating barriers to trade and FDI. However, in many sectors of the economy the
threat of foreign competition will remain limited, and there is need to apply competition law to ensure that
firms do not behave collusively and that market power is not exploited. Competition legislation is also
required to allow countries to combat the possible anticompetitive implications of certain WTO agreements.
TRIPs is one example, antidumping another. While a multilateral agreement to apply competition criteria
and tests in the antidumping context will be opposed by major users, nothing constrains a nation from doing
this on a unilateral basis.

The desirability of increased voluntary international cooperation in the area of competition law,
which may be bilateral (e.g. EU-US) or plurilateral, must be distinguished from attempts to agree on binding
multilateral disciplines. In principle, a commitment to more thorough policing by industrial countries of their
own exporters, of global strategic alliances (e.g. in telecoms), and import-competing industries’ use of
instruments of contingent protection could have very general benefits for developing countries. However, in
the present environment there are unlikely to be substantial benefits for developing countries from any
feasible mutltilateral agreement on competition law. The problem is that the agenda is likely to be
dominated by market access issues more than international antitrust. That is to say that the typical dispute
is about the interests of major producers in export markets, and not about ensuring the adoption of
competition law that is in the interests of the economy as a whole. To oversimplify, trade officials from
exporting countries want to force competition officials in importing countries to assist in opening
markets. From a bureaucratic politics point of view, this can give rise to a conflict between competition or

anti-monopoly authorities worldwide and trade officials. The competition officials are afraid that their
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main objective of defending economic efficiency may be made subordinate to trade officials whose aim is
to promote exports.

Independent decisions and actions are required on the part of developing countries to ensure that
competition policies are implemented that foster a liberal trade and investment regime, and that action can be
taken under competition law statutes to ensure that markets are contestable. Multilateral surveillance and
scrutiny of domestic competition policy may help in this regard, as it will support domestic “transparency”
activities that focus attention on the competitive conditions that prevail in the economy. If there is a move to
negotiate on competition law at the WTO, the challenge for developed as well as developing countries is to
pull off the same trick that lies at the heart of the GATT, namely harnessing the interests of competing
producers to promote the adoption of policies that are welfare enhancing. How can the desire of firms for
market access be made compatible with the need to ensure the markets they enter become and remain
competitive, without imposing unreasonable administrative burdens?

The EU wants to oblige all WTO members to have some form of competition law. It is
inconceivable that there could be agreement on precise formulations: there would surely be enough interests
to veto a precise set of vertical rules for example. Developing countries should use the occasion of the EU
proposal to put their interests on the table, recognizing that thequid pro quo they can expect will depend
importantly on what they are willing to offer. Clearly there is scope for bargaining outside the area of
competition law. The fact that the competition agenda is being driven by market access considerations does
not mean this is the only factor that could enter into play. Pressure for modifications in anti-dumping law
and for commitments by OECD competition authorities to provide assistance to developing country
competition authorities are examples of the type of quid pro quo that could be sought. Realism suggests,
however, that the primary focus should be on the design of appropriate national policies. Developing
countries should use the opportunities offered by the WTO to implement a pro-active, broad-based
competition policy stance as this is in their own interest, while seeking all the leverage they can to increase

the contestability of world markets.
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