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FOREWORD

Preferential trade agreements (PTAs) are a critical part of the international trade architecture, but
they remain poorly understood. In part, this is because there is surprisingly limited information
on what their features are and how they work in practice. This disconnect became patently
clear in the aftermath of the Brexit referendum, which has pulled the United Kingdom out of
the European internal market, the most achieved form of PTA. As I have argued, getting Brexit
done will be as difficult as getting an egg out of an omelet. This is because preferential trade
agreements have changed dramatically and increased in complexity in recent years.

This Handbook carefully documents this dramatic shift: the evolution of PTAs into “deep”
trade agreements. The wealth of new data that detail the content of PTAs will be essential for
researchers and practitioners in trade and beyond. It will help us address difficult questions on
the design and effects of deep integration and disintegration and on the future of international
economic governance at a moment when these issues are at the front line of the policy debate.

Let me put things in perspective. Controversy over the eftects of preferential trade agreements,
whether they are good or bad, and particularly their relationship with the multilateral trade
system, has persisted despite the evolution of PTAs.

Since the early days of the post-war multilateral economic order, some trade experts
have lamented that these arrangements would create discrimination across countries and
fragment the world economy. Others (among which I include myself) have emphasized the
complementarity between regionalism and multilateralism, stressing that preferential trade
agreements could create a dynamic reform process leading to more, not less, global integration.

These arguments revolved around the notion that PTAs were essentially about tariffs. This was
true in the 1950s, but it is no longer true today. First, while tariff preferences are negotiated
in all trade agreements, they matter much less today than they did 70 years ago. As the WTO
noted in the World Trade Report 2011, a major reason is that most-favored-nation (MFIN) tariffs
(i.e., the tariffs applied to all trade partners in a non-discriminatory way) have declined over
time, with more than half of global merchandise trade having applied MEN rates of zero.

Second, more than tariffs, preferential trade agreements today are about regulatory measures and
other so called non-tarift measures that were once the exclusive domain of domestic policy-
making. As shown by recent research at the World Bank, over 50 percent of the close to 300
PTAs in force today cover policy areas such as competition, subsidies, and regulatory standards.
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For these reasons, “deep” trade agreements, as trade experts refer to this new class of agreements,
are fundamentally different than the previous generation of PTAs. They aim not only to create
market access between members but also to establish broader economic integration rights in
goods, services, and factor markets. Deep agreements support these rights by regulating the
behavior of importing and exporting governments. They frequently aim to improve efficiency
and consumer or social welfare, as in the case of competition or environmental provisions. As
noted by the authors in the Overview, ultimately deep trade agreements contribute to setting
the rules of the game that define how economies integrate, function, and grow.

The new evidence on the evolution of deep trade agreements should change the way we
think about the international trade architecture. PTAs continue to play a critical role in
creating market access through tariff reductions. In fact, PTAs have reduced trade-weighted
average tariffs rates to less than 5 percent for more than two-thirds of countries. But what sets
recent trade agreements, particularly post 2000, apart is the large increase in commitments in
areas such as services, trade facilitation, investment, and movement of capital. Many of these
areas are not covered in the WTQO, and for those that are, PTAs often commit countries to
deeper, more substantive integration of markets. Over the past two decades, PTAs have also
seen an increase in regulatory requirements - the most striking and important of which is the
increased emphasis on enforcement of rules and dispute settlement.

Deep trade agreements are mostly driven by advanced economies, namely, the EU, the United
States, and Japan. PTAs signed between advanced economies and between advanced and
developing countries have deepened the most in the past 20 years. With very few exceptions,
such as the Pacific Alliance, preferential trade agreements among developing countries have
remained closer to the original purpose of trade agreements to grant reciprocal market access
in goods. This is true also for China, whose PTAs have remained limited in scope. In this
respect, while there are different approaches to deep integration in the EU, the United States,
and Japan, a Chinese model has yet to emerge.

The evolution in the institutions overseeing deep integration has corresponded to a broader
evolution in the nature of international trade.The old world of trade was a world where
production systems were national and where obstacles to trade were designed to protect
domestic producers from foreign competition. By contrast, the new world is a world where
production is transnational along global supply chains of goods and services and where
obstacles to trade are aimed at protecting the consumer from risks. We are moving from
the administration of protection — quotas, tariffs, and subsidies — to the administration of
precaution — security, safety, health, and environmental sustainability. Indeed, much of this
administration is what deep trade agreements are about.
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This changing content raises a series of new questions for policymakers and for researchers.
What are the driving forces behind “deep” trade agreements and what are their effect? How
should deep trade agreements be designed to promote welfare of all members and minimize
discrimination of non-members? How can we find common ground between different
integration approaches and use preferential agreements as laboratories for reform of the
multilateral trade system?

These are difficult questions, but they are also timely and indispensable questions. The
technological innovations that led to the rise of global supply chains are here to stay. So is
the increased attention that consumers pose to regulations that protect their health and the
environment where they live. The “green wave” is coming fast and strong onto the shores of
international trade. And while one would hope that the recent surge in international trade
tensions would subside, the challenge of competing economic systems with different rules
on subsidies, competition, and state-owned enterprises will remain. What these issues have in
common is that they are about deep integration. Whether they are addressed multilaterally,
regionally, or bilaterally remains a major question about the future of the governance of
globalization. My conviction is that the new data and analysis in this Handbook will help
us all, both trade experts and others, understand how trade rules can contribute to better
harnessing globalization.

Pascal Lamy
Former Director General of the World Tiade Organization

Xi
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The Evolution of Deep Trade Agreements

0O.1.INTRODUCTION

This Handbook provides new data on and analysis of all preferential trade agreements
(PTAs) that have been notified to the World Trade Organization (WTQO), and highlights the
emergence of deep trade agreement (DTA).'

DTAEs are reciprocal agreements between countries that cover not just trade but additional policy
areas, such as international flows of investment and labor, and the protection of intellectual property
rights and the environment, amongst others. While these legal arrangements are still referred
to as trade agreements, their goal is integration beyond trade or deep integration. DTAs aim at
establishing five “economic integration” rights: free (or freer) movement of goods, services, capital,
people, and ideas. DTAs also include enforcement provisions that limit the discretion of importing
governments in these areas, as well as provisions that regulate the behavior of exporters.

Preferential trade agreements have always been a feature of the world trading system but
have become more prominent in recent years. The number of PTAs increased from 50 in the
early 1990s to roughly 300 in 2019. Al WTO members are currently party to one, and often
several, PTAs. While WTO rules still form the basis of most trade agreements, PTAs have
in some sense run away with the trade agenda. Traditional trade policy areas, such as tarift’
reduction or services liberalization, are now more frequently negotiated in regional contexts
rather than at the WTO, with PTAs often going beyond what countries have committed to
at the WTO. The result is that PTAs have expanded their scope. While the average PTA in
the 1950s covered 8 policy areas, in recent years they have averaged 17. In other words, there
is some preliminary evidence that PTAs are becoming DTAs, both on the infensive margin
(specific commitments within a policy area) and the exfensive margin (number of policy areas
covered). In this Handbook, we do not draw a sharp distinction between DTAs and other
PTAs. Rather, the aim is to demonstrate the progressive deepening of PTAs.

Deep trade agreements matter for economic development. The rules embedded in DTAs,
along with the multilateral trade rules and other elements of international economics law
such as international investment agreements, influence how countries (and, hence, the people
and firms that live and operate within them) transact, invest, work, and, ultimately, develop.

! In the international economics and law literature, “PTA” is an umbrella term encompassing several types of
reciprocal agreements between trading partners: regional trade agreements (RTAs), free trade agreements (FTASs),
and customs unions (CUs). This definition differs from that of the World Trade Organization (WTO), which
defines PTAs as agreements that grant unilateral (i.e., non-reciprocal) trade preferences such as the Generalized
System of Preferences schemes, under which developed countries grant preferential tariffs to imports from
developing countries.

This study, following the definition from international economics and law, uses the term “PTA” to refer to
all types of trade agreements, both within and across regions, and uses “DTA” to refer to PTAs that contain
provisions aimed at deepening economic integration between trading partners.



Handbook of Deep Trade Agreements

Trade and investment regimes determine the extent of economic integration, competition
rules affect economic efficiency, intellectual property rights matter for innovation, and

environmental and labor rules contribute to social and environmental outcomes.

It is, therefore, vital that rules and commitments in DTAs be informed by evidence and
shaped more by development priorities than by international power dynamics or domestic
politics. An impediment to this goal is that data and analysis on trade agreements have not
captured the new dimensions of integration, which makes it difficult to identify the content
and consequences of DTAs.

This Handbook takes a first step towards filling this important gap in our understanding of
international economic law and policy. It presents detailed data on the content of the eighteen
policy areas most frequently covered in PTAs, focusing on the stated objectives, substantive
commitments, and other aspects such as transparency, procedures, and enforcement. In terms
of the coverage of policy areas and the granularity of information within each area, this is the
most comprehensive effort to date. Each chapter, authored by a leading expert in his or her
field, explains in detail the methodology used to collect the information and provides a first
look at the evidence in each policy area.

The new data and analysis will inform experts and policymakers in their efforts to design, negotiate,
and take advantage of DTAs that promote development. This information will also enable
researchers to develop indicators on the depth of trade agreements in different policy areas, assess
the similarities between these arrangements, and benchmark countries’ DTAs relative to their
partners. It will also help identify the rules that benefit only participants and those that have large
spillover effects on non-participants or excluded countries. Finally, the new data and analysis in this
study will allow researchers to identify areas where there is de facto convergence across different
players, thus facilitating the adoption of commonly agreed multilateral rules.

This Handbook will lay the groundwork for new research in international economics
and other fields. A large body of economic literature has looked at the effects of PTAs
on international trade flows and on welfare.? However, this literature has two important
limitations.> On the theoretical side, the study of PTAs is mostly based on Vinerian®* logic,
which focuses exclusively on tariffs, thus by construction excluding deep integration issues.
On the empirical side, attempts to quantify the effects of PTAs suffer from a measurement
error problem, as studies generally rely on dummies to identify trade agreements or distinguish
between broad categories of agreements such as FTAs or CUs. The new data will help
theorists to model DTAs and help empirical economists to properly identify their effects.

2 See, e.g., Freund and Ornelas 2010, Limao 2017.
3 See, e.g., Baldwin 2010, Mattoo et al. 2017.
* Viner 1950.
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Beyond economics, the data will inform research in other fields, primarily international law
and international relations, on important issues such as the commonality or divergence of the
rules set in PTAs and how they could evolve in the future.

The research in this Handbook is the result of collaboration among the World Bank, the
International Trade Centre (ITC), the Organisation for Economic Co-operation and
Development (OECD), the WTO, and experts from academic institutions. It builds on previous
research by the World Bank and others. A first database on the content of deep trade agreements
was published in 2017 with the goal of documenting how the policy areas covered by PTAs
had increased over time (Hofmann, Osnago, and Ruta 2017). This dataset allowed researchers
to construct a first series of indicators which capture the scope of trade agreements; i.e., what
policy areas they cover. We refer to this as the extensive margin of PTA depth. Based on this first
dataset, several research papers then looked, respectively, at the impact of deep trade agreements
on trade, global value chains, and foreign direct investment (FDI), and the effect of breaking
up such agreements.” The data have also been extensively employed for policy advice by the
‘World Bank in several developing countries in Africa, Latin America, East Asia, and the Balkans.

The new data that we briefly review in this introduction and that are analyzed in detail
in the individual chapters of this Handbook offer insights into a different dimension of
PTAs’ depth. They capture the detailed commitments to establish and preserve the rights to
economic integration, and the procedures, institutions, and enforcement mechanisms that
countries set up to make deep integration work. The focus is therefore not on the extensive
margin of integration (number of policy areas that are covered by the agreement), but on its
intensive margin (the specific commitments within a policy area).

While there are a number of individual studies that have documented the deepening of PTAs
in specific areas, two major data collection projects—Diir, Baccini, and Elsig (2014) and Acharya
(2016)—also aimed at documenting the specific commitments for a group of policy areas covered
in PTAs. Both efforts have important merits. Diir, Baccini, and Elsig (2014) covered a large set of
PTAs, including those that have been notified to the WTO but are no longer in force. Acharya
(2016) provided a series of databases on the content of PTAs that go beyond specific policy areas
and cover emerging issues such as e-commerce or the rules on dispute settlement in PTAs. R elative
to these data collection projects, the new dataset is more comprehensive, both in terms of the
number of policy areas covered and in terms of the information on detailed disciplines in each area.

This introduction describes the scope and methodology underlying the research agenda on
deep trade agreements. It also highlights a novel set of stylized facts that can be inferred from
a first look at the new data collected as part of this project, and offers some insights into
future applications and areas for analysis.

5> Mattoo et al. 2017, Mulabdic et al. 2017, Laget et al. 2018, Laget et al. 2019.
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0.2. SCOPE AND METHODOLOGY

The number of policy areas covered by PTAs has increased in the last two decades. Up until
the late 1990s, when the number of PTAs started increasing, the majority of new agreements
covered fewer than 10 policy areas. Since the 2000s, most new PTAs have covered between
10 and 20 policy areas, with some having even more than 20 (Figure O.1). In a study of 28
trade agreements signed by the US and the EU, Horn et al. (2010) identify up to 52 policy
areas that have been covered by at least one of the agreements. The inclusion of new policy
areas in PTAs is not random. As shown in Mattoo et al. (2017), trade agreements covering
few policy areas generally focus on traditional trade policy, such as tariff liberalization or
customs (Table O.1). Agreements with broader coverage (between 10 and 20 policy areas)
tend to include trade-related regulatory issues, such as subsidies or technical barriers to trade.
Finally, agreements with more than 20 provisions often include policy areas that are not
directly related to trade, such as labor, environment, and movement of people.

Figure O.1: Number of policy areas covered in PTAs, 1970-2017
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Source: WTO, Preferential Trade Agreements database, following Hofmann, Osnago, and Ruta 2017.

The policy areas studied in this Handbook are those that appear most frequently in trade
agreements. They include (a) a set of 18 policy areas that are covered in 20 percent or more of
trade agreements notified to the WTO (Figure O.2): (b) tarifts on industrial and agricultural
goods, which are covered by all trade agreements; (c) customs and export taxes, which are
regulated in more than 80 percent of PTAs; (d) services and movements of capital, which
are regulated in roughly half of the PTAs; and (e) environmental and labor issues, which
are covered by around 20 percent of all trade agreements. Other issues that are sometimes
(although infrequently) regulated in trade agreements, such as education, nuclear safety, and
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Table O.1: Share of policy areas for different PTAs

Ne Provisions Less than 10 Between 10and 20 More than 20

Tariffs on manufacturing goods
Tariffs on agricultural goods
Export taxes

Customs
Competition policy
State aid 9%

Anti-dumping

Countervailing measures [ ]

Statistics [ ] 0% e 23%
TRIPS [ | % S 9%8%
STE [ 9% - 68%
TBT | T %%
Movement of capital || - 68% 3%
GATS [ 6% %
SPS [ | - T2% S ’%
Public procurement [ | 12% 5% 8%
IPR 1 6% [se o T5%
Environmental laws | 3% [ | 14% - 8%
Labor market reculation | 3% [ ] 13% 7%
Investment | 2% S 58% - %
TRIMS | 2% 2% - 3%
Visa and asylum | 2% [ 37% %
Industrial cooperation | 2% | 5% [ 3%

Social matters | 2% | 5% [ 30%
Agriculture | 1% [ | 10% as%
Energy \ 1% B 8% 4%

Data protection | 1% [ | 5% 2%
Anticorruption \ 1% | 5% [ | 18%

SME \ 1% | 4% 2%
Regional cooperation \ 1% | 3% [ | 15%
Taxation \ 1% | 2% o 30%
Approximation of legislation \ 1% | 2% e 25%
Political dialogue \ 1% | 1% [ | 8%
Research and technology 0% | 6% P 38%
Public administration 0% [ | 6% | 5%
Consumer protection 0% | 5% P 38%
Mining 0% | 5% [ | 13%
Education and training 0% | 4% 33%
Information society 0% | 4% [ | 15%
Innovation policies 0% I 4% ] 5%

Illegal immigration 0% | 3% 23%

Mlicit drugs 0% | 3% | 3%
Economic policy dialogue 0% | 2% A%
Cultural cooperation 0% | 2% 38%
Financial assistance 0% | 2% e 25%
Audiovisual 0% | 2% [ ] 18%
Terrorism 0% | 2% [ | 8%
Money laundering 0% | 2% | 3%
Health 0% | 1% [ 38%
Human rights 0% | 1% | 3%
Nuclear safety 0% 0% [ | 15%

Civil protection 0% 0% | 5%

Source: Mattoo et al. 2017.
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human rights, are not included in this Handbook and could be the subject of future research.
The focus on individual areas helps us to identify specific policies that are the object of
negotiation but may obscure cross-cutting issues—such as electronic commerce—that may
be disciplined under multiple policy areas.

Figure 0.2: Number of policy areas covered in PTAs, by policy
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The classification of policy areas used in Figure O.2 deviates slightly from the one of Horn et
al. (2010).° Specifically, for this Handbook, we decided to include rules of origin, a policy area
that was absent from the Horn et al. (2010) classification, and to treat as a single policy area:
(a) trade remedies, which include anti-dumping and countervailing measures; (b) investment,
which includes the areas covered under the WTQO’ Trade-Related Investment Measures, or
TRIMs; and (c) intellectual property rights (IPR), which include the areas covered under the
WTO’s Trade-Related Intellectual Property Rights, or TRIPs.

Trade agreements are generally assessed in terms of the market access they create. Given the
complexity of policy areas that are covered by DTAs, the metric of market access—while
still important—appears inadequate. In this introduction, we propose to define deep trade
agreements as international arrangements that aim to regulate three (partially overlapping)
sets of policy areas (Figure O.3).

* First, the core policy areas included in DTAs aim to establish five economic
integration rights: free (or freer) movement of goods, services, capital, people, and ideas.”

®The Horn et al. 2010 classification was used to collect data on the extensive margin of PTA depth.

"We use the words “aim to establish” rather than “establish” for two main reasons. First, DTAs may cover only a
subset of integration rights. Second, provisions may not be justiciable. A contribution of the new data is to identity
the extent to which integration rights are established in PTAs.
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The policy areas that directly impact these flows include: (a) fariffs and export taxes,
which affect the movement of goods; (b) services, which regulate services trade flows;
(¢) investment and movement of capital, which affect the movement of capital; (d) visa
and asylum, which regulate the movement of people; and (e) intellectual property rights,
which influence the flows of ideas.

* Second, DTAs also include policy areas that aim to support these economic integration
rights by limiting government discretion. Actions by importing governments that limit
international flows can be taken at the border and behind the border and are often of
a regulatory nature. The policy areas that fall in this category are: (a) customs; (b) rules
of origin; (c) trade remedies; (d) public procurement; () technical barriers to trade (TBT); (f)
sanitary and phytosanitary measures (SPS); (g) state-owned enterprises (SOEs); (h) subsidies;
and (i) competition policy.®

* Third, DTAs cover policy areas that aim to enhance social or consumer welfare
by regulating the behavior of exporters. Policy areas such as environment and labor
impose obligations on exporters to further consumer or social interests in importing
countries. Rules in areas such as competition, SOEs, and subsidies can have a dual
aspect: in addition to regulating action that undermines economic integration rights,
they can aim to address distortionary actions that lower economic efficiency, thus
hurting consumer or social welfare.

For each policy area, the experts followed a uniform approach to coding.’ The coding templates
encompass several common headings such as objectives and definitions, institutional framework,
and an enforcement mechanism, plus a series of discipline-specific questions. Under each heading,
questions on specific provisions in the agreement are formulated so that they can be answered
with Yes/No. For some policy areas, additional information is provided at the provision level,
including (a) the relationship between the coverage of the disciplines on and the corresponding
regulation in the WTO; (b) the level of enforceability of each provision;'” (c) whether the specific

Some of these provisions apply only to cross-border trade in goods (e.g., customs, TBT, and SPS). Others can
also apply to cross-border trade in services (e.g., public procurement and competition policy). In some cases,
services-related provisions are included separately in a services agreement.

? One exception is preferential tariffs. Differently from the other policy areas, tarift commitments apply at the
product level. The information for this area is therefore collected at the country-pair-product level. For rules
of origin a sub-sample of agreements in Latin America and East Asia, the dataset on regime-wide provisions is
accompanied by a mapping of the rules of origin that apply at the product level.

10 The legal enforceability of the PTA provisions is coded according to the language used in the text of the
agreements. It is assumed that commitments expressed with a clear, specific, and imperative legal language can
more successfully be invoked by a complainant in a dispute settlement proceeding, and therefore are more likely
to be legally enforceable. In contrast, unclearly formulated legal language might be related to policy areas that are
covered but that might not be legally enforceable.
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Figure 0.3: A classification of policy areas in DTAs
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Finally, when applicable, for example, in services and government procurement, the coders
included information at the sectoral level on exclusion of certain sectors from an agreement,
or the applicability of an agreement to a specific industry.

The analysis covers the realm of PTAs that are in force and notified to the WTO as of
end-2017.The basis of the coding analysis is the legal text of the trade agreements and the
relevant annexes that accompany the agreement (and have been notified to the WTO). This
approach comes with two main limitations that should be clear to the user of the database.
First, the focus on the legal text of the agreement implies that secondary law (the body of law
that derives from the principles and objectives of the treaties) has not been coded. This is a
concern particularly when assessing the depth of integration of the EU, since in most policy
areas covered in this Handbook, EU institutions have used secondary law such as regulations,
directives, and other legal instruments to pursue integration.'' Second, the focus on the legal
text also excludes from consideration issues of implementation of the trade agreement into
national laws and regulations or subsequent annexes that the parties might agree on which
are not reported to the WTO.These are important areas for future research.

Despite the similarity in the coding approach, policy areas differ widely from each other. First,
some policy areas are inherently more complex than others and their description requires

' Note that the figures and tables in this introduction refer to the EU as a single entity (i.e., the European Union
agreement and enlargements are excluded) and report data for EU PTAs with third countries where this concern
does not apply.
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a larger number of questions to reflect the more detailed provisions. IPR has the highest
number of provisions (120), while labor has the lowest (18). Second, some policy areas focus
primarily on substantive provisions: specific commitments on integration, such as market
access commitments, and specific obligations such as harmonization of standards. Others
tend to have a larger number of procedural provisions, such as transparency provisions and
procedural requirements. Table O.2 provides an overview, showing the heterogeneity across
policy areas in these different dimensions and identifying the set of “substantive” provisions
as those that require specific integration/liberalization commitments and obligations.

Table 0.2: Number of substantive and other provisions per policy area in all PTAs notified to the WTO
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Scope and definitions 1 16 11 7 2 17 4 2 1 10 8 10 91
Transparency 4 9 3 13 3 8 6 10 7 4 5 1 76
Substantive commitments 17 19 13 59 3 19 20 4 3 8 11 27 20 12 243
Liberalization/ 14 8 11 19 4 1 3 4 3 13 80
Integration
Conditions/ 3 11 2 40 3 2 1 16 16 1 3 8 11 27 7 12 163
Obligations
Procedural requirements 17 8 123 28 10 3 28 2 2 17 130
Enforcement mechanism 1 3 8 22 1 2 4 5 7 5 4 1 63
Sectoral coverage 2 1 2 5 33 9 8 60
Specific coverage 2 1 13 9 8§ 2 8 1 44
Exceptions 5 6 2 35 4 3 1 3 63
Safeguards 1 10 31 1 43
Special and 7 2 2 11
differentiated treatment
Institutional framework 1 1 2 2 2 6 2 1 2 1 2/ | 32
Cooperation 2 3 1 8 33 1 1 1 5 4 1 33
Miscellaneous 9 6 5 2 2 11 25
Total provisions 46 64 57 95 120 30 52 51 34 59 100 36 54 35 48 38 18 937

Source: Deep Trade Agreements Database.
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We also make an effort to identify the set of provisions within each policy area that are
essential to achieve the objectives of the agreement. The provisions we refer to as “essential”
comprise the set of substantive provisions plus the disciplines among procedures, transparency,
enforcement, or objectives which are viewed as indispensable and complementary to achieving
the substantive commitments. Non-essential provisions are referred to as “corollary.” A caveat
is that this exercise is based on the experts’ knowledge and, hence, is subjective. However, this
approach has the advantage of limiting the dimensionality of the data in an informed way."?

0.3. STYLIZED FACTS

A number of new stylized facts emerge from a preliminary analysis of the data. Each of the
chapters in this Handbook provides a first look at the data by policy area. In this introduction,
we present a bird’s-eye view of the entire dataset put together by experts. Given the differences
among policy areas and among provisions within each policy area, this approach presents
many quantification challenges, which are discussed below. In this section, we rely on simple
counts of the provisions and on coverage ratios'” to investigate the evolution of the content
of deep trade agreements. The underlying assumption in this approach is that deeper trade
agreements imply a larger number of provisions.

As shown in chapter 1,'* liberalization in PTAs has reduced trade-weighted average tariff rates
to less than 5 percent for more than two-thirds of countries (Figure O.4). While there are still

Figure 0.4: Tariffs in PTAs and MFN tariffs

20

Trade Weighted (%) Preferential [l MFN

Source: Chapter 1 by Espitia et al. 2020.

12 L . . . . . . .
A statistical approach on how to assess the importance of specific provisions included in the different policy
areas in explaining trade outcomes is presented in section O.4.

13 . .. . . . . .
The coverage ratio is defined as the share of provisions for a policy area contained in a given agreement relative
to the maximum number of provisions in that policy area or agreement.

% Chapter 1 by Espitia et al. 2020.
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pockets of high protection in some countries, most notably lower-income economies, PTAs
have been broadly successful in committing national governments to maintaining low tariffs.
Trade-weighted applied tariffs are, on average, 2.3 percentage points lower than average
most-favored-nation (MFN) rates, with gaps of greater than 6 percentage points for countries
like Tunisia, Morocco, Bosnia and Herzegovina, Namibia, and the Lao People’s Democratic
Republic. So, while from an efficiency perspective, preferential tariff liberalization is inferior
to non-preferential liberalization, the commitments countries have made in the network
of preferential trade agreements may provide a safety net at a time when trade tensions are
escalating and some countries are disregarding their multilateral commitments.

The number of commitments that governments have made in trade agreements, particularly
since the early 2000s, has increased over time. Figure O.5 shows how the coverage ratio
has changed over time for the 17 policy areas analyzed in this Handbook (all but tariffs) in
aggregate. With only a few exceptions, the majority of new PTAs signed after 2000 have a
coverage ratio higher than 25 percent. This stands in sharp contrast to the trade agreements
signed in the 1980s and 1990s, when coverage ratios were below 15 percent and, in many
cases, even below 5 percent. The reduction in tariffs accomplished through preferential
trade liberalization, together with the increased depth of agreements over time, suggests
that countries that are willing to cut tariffs reciprocally may also be willing to accept deeper

mutual commitments in other areas.

Figure 0.5: Number of agreements over time vs. average coverage ratio
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Note: Coverage ratio refers to the share of provisions contained in a given agreement relative to the maximum
number of provisions. European Union agreement and enlargements excluded.

While the overall number of provisions is suggestive, it can hide important elements of
the evolution of deep trade agreements. First, as discussed above, some provisions imply
substantive commitments while others concern broad objectives, definitions, or procedural
matters. Second, deep trade agreements, as defined in this Handbook, do not only concern
themselves with market access in goods, but also aim to establish freedom of mobility for

13
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services, capital, ideas, and people, as well as regulating policy areas that have an impact
on consumer and/or social welfare, such as labor and the environment. To gain a better
understanding of how the commitments in PTAs have changed over time, we look at the
evolution of coverage ratios by policy area.

Figure O.6 shows that the coverage of essential disciplines in PTAs has increased over time
across all policy areas. This is most clearly the case for the policy areas aimed at facilitating
the flows of goods (customs and trade facilitation), capital (investment and movement of
capital), and services. IPR and movement of people (visa and asylum) also saw a steady
but less remarkable increase in essential commitments over time. Along with economic
integration rights, PTAs increasingly include essential commitments in policy areas that
support these rights or impose obligations on exporters. The ones that appear to stand
out are subsidies, competition, and SOEs, areas that are either excluded from the WTO or
for which reform of multilateral rules is considered difficult. Interestingly, while essential
commitments in labor have largely increased in recent years, this happened to a lesser
extent for provisions on the environment.

Figure 0.6: Coverage ratios by policy area, over time
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Note: Coverage ratio by policy area refers to the share of provisions for a policy area contained in a given
agreement relative to the maximum number of provisions in that policy area.Years refer to entry-into-force date.
European Union agreement and enlargements excluded.

The presumption is that the increase in the essential disciplines in deep PTAs has been driven
by countries taking on more substantive commitments over time. Indeed, Figure O.7 shows
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that this is the case, but it also uncovers interesting insights about the evolution of non-
substantive commitments. We focus on the three (numerically) most relevant non-substantive
provisions: procedural rules, transparency, and enforcement provisions. The deepening of
substantive commitments has been accompanied by an increase in the number of corollary
provisions, suggesting that achieving deeper commitments may require more procedural
rules for implementation, transparency, and enforcement. A second insight is that, while these
disciplines are all necessary to render substantive commitments in trade agreements effective,
they have evolved differently in recent years. Starting in the early 2000s, the relevance of
enforcement provisions in DTAs has increased disproportionally relative to procedural and
transparency provisions. The growing enforcement capacity of DTAs may help explain the
success of these institutional arrangements as tools for deep integration.

Figure 0.7: Substantive provisions and a breakdown of non-substantive provisions in PTAs, over time
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to the maximum number of provisions in that policy area.Years refer to entry-into-force date. European Union
agreement and enlargements excluded.

When we break down the trade agreements by level of development of the signatories,
we observe two facts. First, the deepest PTAs are those involving developed economies,
followed by PTAs between developed and developing economies. PTAs between
developing countries are the shallowest. Indeed, there is a sizeable gap between average
coverage ratios for the latter group of PTAs relative to the first two (Figure O.8). This
could reflect a focus of negotiations on tarifts and traditional trade barriers, which are still
high for several low-income economies. Second, in terms of composition, PTAs between
developed countries and those between developed and developing economies include
similar shares of provisions establishing economic integration rights, supporting these
rights, and aiming to regulate exporters (Figure O.9). PTAs between developing countries
are shallower across the board, with a stronger gap in areas such as environment and labor
that aim at improving social welfare.

15
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Figure 0.8: Inclusion of substantive commitments in PTAs, by level of development
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Figure 0.9: Coverage ratio by type of policy and level of development
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We next analyze the depth of trade agreements by country. Here, we focus on the
substantive commitments.'® As several countries have multiple agreements with different
levels of depth, we present the average number of substantive commitments per country
in panel a of Figure O.10 and the maximum number in panel b of Figure O.10. The main
takeaway is that developing countries in Sub-Saharan Africa, the Middle East and North
Africa, South America, South Asia, and, to a lesser extent, East Asia tend to have fewer
substantive commitments in trade agreements relative to advanced economies. The few

1> Annex Tables O.A.1 and O.A.2 provide other indicators by PTA and by country.
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exceptions include countries in South America that are signatories to the Pacific Alliance
and other developing economies that have signed deep trade agreements with an advanced
trade partner, such as Mongolia with Japan and Caribbean countries with the EU. In terms
of depth as measured here, North America and Europe are the most integrated regions,
through NAFTA and its successor agreement, and through the agreements the EU has
signed with neighboring countries. East Asia is a region with a mixed profile: the network
of ASEAN agreements includes most countries but tends to have fewer substantive
commitments relative to North America and Europe, except for some countries such as
Vietnam, which have signed on to the Comprehensive Agreement for the Trans-Pacific
Partnership (with a coverage ratio of 61 percent).

Figure 0.10: Substantive provisions in PTAs by country
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With the increasing depth and complexity of trade agreements, both similarities and
dissimilarities between PTAs could potentially increase. Older agreements that covered
only preferential tariff liberalization and other aspects of market access tended to
be very similar. As PTAs now cover more ground, there can be provisions that are
included in two agreements, making them more similar, or there can be provisions
that are covered by one PTA but not by another, making them more dissimilar. To
capture this information, we construct a similarity index for DTAs, calculated as the

3

ratio between the number of provisions for which two agreements have a “yes” (a
measure of similarity) and the total number of provisions covered by the agreements,
independently of whether they have the same answer or not. The closer the similarity
index is to one (or zero), the more (or less) similar are the two DTAs; i.e., they include

the same type(s) of provisions.

Figure O.11 plots the degree of similarity for the PTAs signed by the three major trading
blocs: the European Union, the United States, and Japan. Each color represents a DTA
signed by a third country with the US (green bubbles), EU (purple bubbles), or Japan (pink
bubbles). The size of the bubbles represents the depth of the agreements, measured as the
number of provisions covered. Each agreement is connected to the one which is most similar
within a trading bloc. The figure also links the three trading blocs, by connecting the pair of
agreements that are the most similar between two blocs.

As expected, within each bloc, DTAs are highly similar: up to 0.89 for the US (US-Peru;
US-Colombia), up to 0.80 for the EU (EU-Moldova; EU-Ukraine), and up to 0.75 for
Japan (Japan-Indonesia; Japan-Mongolia). This fact often reflects a “template effect,” where
the EU, the US, and Japan tend to negotiate based on a template offered to third countries.
Interestingly, the similarity of DTAs is relatively high even across blocs, although lower
than within blocs. For example, the EU-Republic of Korea agreement shares more than
50 percent of the provisions with the Japan-Switzerland agreement (similarity index of
0.54) and with the US-Peru agreement (similarity index of 0.51).These results indicate that
concerns about the fragmentation of the global trade system have some foundation (i.e., they
do not share almost half of provisions), but also point to substantial similarities—Dbased on
which multilateral rules can be agreed upon.
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Figure 0.11: Similarity of agreements
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0.4.THE CHALLENGE OF QUANTIFYING THE EFFECTS OF DTAs

Quantification of the effects of DTAs poses a serious challenge. DTAs cover heterogeneous
areas: tariffs, contingent protection, export taxes, customs procedures, technical barriers in
goods; a wide range of restrictions across modes in services; investment measures, subsidies,
procurement, state enterprises, competition policy affecting both trade and investment in
goods and services, visas and asylum, and a range of regulatory requirements affecting labor
mobility; and a variety of policies affecting the protection of intellectual policy rights and
the environment. How can the diversity of policies be quantified and aggregated within
separate areas? How can we aggregate across the different areas? We briefly discuss here
two approaches to quantification—directly constructed indices and indirectly estimated
measures—and some analytical issues going forward.

0.4.1 Directly constructed indices

The count variables and coverage ratios presented in the previous section are the simplest
directly constructed indices of depth. They provide an immediate view of how commitments
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in PTAs have changed over time, across countries, and for subsets of provisions. Still, aggregate
indicators based on some form of counting disregard the fact that DTAs cover multiple policy
areas and sectors and that the “value” of each provision 1s unlikely to be the same even within
the same policy area.

In some cases, it may be possible to construct a hierarchy of measures. For example, in
the areas of services and government procurement, provisions could be divided into three
tiers. Tier 1 would comprise provisions ensuring market access and national treatment at
entry. Tier 2 would comprise provisions on post-entry operation; e.g., preferences or offsets.
Tier 3 would comprise procedural rules limiting discretion in licenses and awards. The
construction of an index could then be lexicographic, in that we would consider first only
differences between countries or sectors in Tier 1 and move to subsequent tiers only to break
ties. Such an approach is ideally suited to the construction of an ordinal rather than cardinal
(i.e., qualitative rather than quantitative) measure.

A pragmatic approach to overcoming some of the constraints to constructing representative
indices is to rely on experts’ judgment. This is the method adopted in this Handbook. The
individual chapters will offer a disaggregated set of stylized facts for each policy area using count
variables, coverage ratios, and the individual assessment of the authors of the key provisions in
each policy area. We have already discussed the distinction between substantive and essential
provisions. Some chapters go even beyond these categories. For instance, the chapter on
SOEs (Rubini and Wang 2020) identifies four commitments concerning issues of ownership,
discrimination, subsidization, and anti-competitive behavior as key. The chapter on technical
barriers to trade (Espitia et al. 2020) identifies a subset of seven commitments which are key to
achieving deep integration in the area of technical regulations. This type of information can be
used in the estimation exercises we discuss below;, as it allows the researcher to address problems
associated with large numbers of possible variables at hand, such as multicollinearity (i.e., the
high correlation between the different provisions within and across policy areas).

0.4.2 Indirectly estimated measures

These measures are obtained by estimating the impact of the provisions on a variable of
interest. For example, we could infer the value of individual provisions by estimating their
impact on bilateral trade, controlling for other influences. In principle, each binary element
in the relevant DTA areas could be included in a country-product import regression as a
right-hand variable while controlling for applied policies, including tariffs and non-tarift
measures. Similar methods have been used to estimate the Overall Trade Restrictiveness
Index.'® However, even for trade in goods we have limited degrees of freedom, and in other

10 Kee, Nicita, and Olarreaga 2009.
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areas (such as services), we do not have sufficiently fine outcome data. In these areas, it may
be necessary to take a hybrid approach, based on first constructing more aggregated indices.

Another approach is to quantify the eftfects of DTAs and build indicators of depth using new
statistical methods. As a first example, we employ machine learning techniques to detect the
influential variables/provisions in DTAs for trade.'” “Machine learning” is a generic term
referring to a wide variety of algorithms which detect a certain pattern from a large dataset,
often referred to as “Big Data,” and make predictions based on that pattern. In this case, we
use a method called Random Forest (RF) to calculate the importance of each variable/
provision for international trade flows.'® Specifically, we run as a first step a structural gravity
model with the standard set of fixed effects and then use the residuals as the left-hand
variable in the RE

Figure O.12 shows the boxplot of scores calculated by the RF of variables/provisions in
PTAs belonging to the 17 (non-tariff) policy areas analyzed in this Handbook." The areas
are colored according to their categorization into the three main groups illustrated in Figure
O.3; dark green indicates policies that establish economic integration rights, purple is assigned
to those supporting these rights, and light green to those that promote welfare. Each box
shows the range of the first (25 percent) and third (75 percent) quartiles, and the black line
in the box shows the median of the scores. The vertical lines extending from the box indicate
the variability outside the above quartiles, and the dots outside of the line are regarded as
outliers. Boxplots are ordered according to the magnitude of the median.

Focusing on the entire set of PTAs, we find that provisions such as investment, subsidies,
and services, and to a lesser extent, rules of origin and movement of capital have a median
score above the overall score average, suggesting that these policy areas are good predictors of
bilateral trade, after controlling for the usual gravity determinants of trade flows. Provisions
in policy areas such as SPS, environmental laws, and visa and asylum are located at the other
extreme of the distribution of median scores, suggesting a more limited role in predicting
bilateral trade flows. The size of the boxes and the vertical lines also indicate that there are
policy areas such as movement of capital and IPR for which the contribution to trade is
more or less uniform across provisions. For other policy areas such as competition policy and
SOEs, there is more heterogeneity within provisions in terms of their contribution to trade.

17 This exercise has been carried out in collaboration with Kazusa Yoshimura and Edith Laget. Parallel work
by Breinlich et al. (2020) also uses machine learning techniques to precisely quantify the impact of individual
provisions in trade agreements on trade flows.

" RFis a frequently used machine learning algorithm that predicts a Y variable by combining the results from
hundreds of regression/classification trees. It has the merit of not imposing a linear relationship between theY and
X variables, which is an advantage when analyzing the impact of a highly heterogenous set of variables, such as the
provisions in PTAs.

1 A score should not be interpreted as a coefficient in a regression analysis. It measures how much the accuracy
of the prediction forY gets worse if the particular X variable is randomly permuted.
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Figure 0.12: Boxplot of scores calculated by the RF of variables/provisions in PTAs
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0.4.3 Quantification challenges: some analytical issues going forward

Looking ahead, there is a need for stronger analytical underpinnings for any quantification
exercise. Ideally, the “value” of a commitment must be evaluated in light of the objective
that the provision of the deep trade agreement is trying to achieve. In other words, depth
indicators could use different weights, depending on whether the outcome variable is market
access, welfare, or another metric. For trade policy, market access may seem to be the most
obvious metric, but for intellectual property rights, welfare may be the more relevant. In still
other areas, such as competition policy, both might be relevant: the market access measure
would include only provisions restricting barriers to foreign entry and operation while the
welfare measure would include provisions requiring action against anti-competitive behavior
affecting consumers.



The Evolution of Deep Trade Agreements

One indicator cannot provide a measure of both the trade distortions a country imposes
on its trading partners (market access) and the trade distortions a country imposes on itself
(welfare). For a market access-based measure in the goods context, the relevant question
could be: what is the uniform tariff that if imposed on home imports instead of the existing
structure of protection would leave aggregate imports at their current level? And for a
welfare-based measure: what is the uniform tarift that if applied to imports instead of the
current structure of protection would leave home welfare at its current level? The relationship
between the two measures is likely to vary across policy areas: positive correlation for tariffs;
perhaps negative for environmental standards; and ambiguous for intellectual property rights.

A further issue relates to whether we should be interested in what legal commitments do
to the level of a policy or to its variance. Provisions such as the elimination of tariffs, or of a
national treatment rule in services or government procurement, fix the level of protection
at zero. Provisions which legally bind policy (e.g., the permissible levels of fees, subsidies, or
preferences) truncate the distribution of possible policy outcomes by reducing the variance
and hence the expected level of protection. Provisions which reduce discretion, such as
rules on customs valuation, licensing, or procurement procedures, narrow the distribution of

possible policy outcomes.

Finally, we also need to consider whether we should assess agreements per se or agreements
relative to applied policies. If we have the relevant data, the mean and variance shift would
ideally be assessed relative to the prevailing policy (and not just the law or policy on paper
but how it is implemented). For example, a legally binding tariff at 10 percent might have a
different value depending on whether the existing tariff was 5, 10, or 20 percent. The creation
of new databases on applied policies in goods and services trade may facilitate such analysis.

0.5. CONCLUSIONS

The World Development Report 2009 made the case that “thicker” borders between countries
hurt economic growth, especially in developing countries. Policies that directly or indirectly
restrain the international mobility of goods, services, capital, people, and ideas limit, among
other things, the scale of the market, which is vital for development.* Deep trade agreements
aim at establishing the rights of economic integration, protecting these rights from importing
governments’ actions that could undo them, and regulating actions of exporters that can have
negative welfare effects. These agreements have developed over time into a key institutional
mechanism for countries to overcome the constraints to economic development created by
the thick borders that fragment markets.

20 \World Bank 2009.
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Of course, deep integration is not an end in itself. First, countries at different levels of
development may have different institutional needs, and trade agreements still need to strike
the right balance between rules in PTAs and the needed discretion at the national level to
pursue desirable social objectives. Second, while many deep provisions may be de facto non-
discriminatory and apply to members and non-members alike, there is still a tension between
the proliferation of regional approaches and multilateral rules enshrined in the WTO.
Therefore, from the perspective of both economic development and global governance, the
efficient set of rules in DTAs is an empirical question.

The wealth of information on the content of the policy areas commonly included in PTAs
could provide new impetus to the analysis of the determinants and impact of deep trade
agreements. Such analysis would also provide the necessary tools to further understand the
opportunities and challenges that countries face in terms of negotiation and implementation
of deep trade agreements.

We suggest three areas of work going forward. A first step is to improve the measurement
of the depth of trade agreements and quantification of its effects. Beyond simple count
variables and coverage ratios, more work will be needed to develop new analytic methods
to overcome the challenges discussed in the previous section. As shown, machine learning
techniques may provide a useful, innovative approach. Second, the detailed information at
the level of individual policy areas could inform a series of studies to assess how specific
provisions impact trade and other relevant economic variables. As trade policy experts well
understand, the devil is often in the details. Finally, the new data and analysis could provide
essential information to policymakers on priorities for the negotiation and implementation
of trade agreements: finding what potential partners include in their trade deals, identifying
best practices in DTAs and areas where practices diverge or overlap across different players,
and assessing gaps between international commitments and domestic legislation.
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ANNEX

Annex Table O.A.1: Number of provisions included and coverage ratio — by agreement

1958  EC Treaty 121 24 13.5 10.8

1960  European Free Trade Association (EFTA) 224 38 24.9 17.0

1961  Central American Common Market (CACM) 155 44 17.2 19.7

1971  EU - Overseas Countries and Territories (OCT) 57 11 6.3 49

1973  EC-Iceland 57 11 6.3 4.9
EC-Norway 57 9 6.3 4.0
EC-Switzerland-Liechtenstein 58 9 6.5 4.0
EC (9) Enlargement 127 31 14.1 13.9
Caribbean Community and 152 36 16.9 16.1
Community Market (CARICOM)

1976 APTA 68 10 7.6 45

1977  Australia - Papua New Guinea (PATCRA) 19 3 2.1 1.3
EC-Syrian Arab Republic 30 2 33 0.9

1981  South Pacific Regional Trade and Economic 21 2 2.3 0.9
Cooperation Agreement (SPARTECA)

Latin American Integration Association 32 7 3.6 3.1
EC (10) Enlargement 114 30 12.7 13.5

1983  Australia-New Zealand (ANZCERTA) 108 35 12.0 15.7

1985  US-Israel 90 7 10.0 3.1

1986  EC Enlargement (12) 118 32 13.1 14.3

1987  Panama - Dominican Republic 20 1 22 0.4

1988 CAN 116 25 12.9 11.2

1989  Global System of Trade Preferences among 7 0 0.8 0.0
Developing Countries (GSTP)

1991  Lao PDR-Thailand 9 1 1.0 0.4
EU - Andorra 30 6 33 2.7
MERCOSUR 161 32 17.9 14.3

1992  Economic Cooperation Organization (ECO) 46 8 5.1 3.6
Turkey-EFTA 120 30 13.3 13.5
ASEAN free trade area 133 18 14.8 8.1

1993  Russian Federation - Uzbekistan 34 13 3.8 5.8
Russian Federation - Tajikistan 36 8 4.0 3.6
Russian Federation - Turkmenistan 40 13 4.4 5.8
Russian Federation - Azerbaijan 41 15 4.6 6.7
Faroe Islands - Norway 65 17 7.2 7.6
ECOWAS 99 18 11.0 8.1
EFTA-Israel 101 22 11.2 9.9

1994 MSG 26 3 2.9 1.3
Georgia - Russian Federation 42 10 4.7 4.5
CIS 109 23 12.1 10.3
COMESA 158 40 17.6 17.9
TETE/A 213 42 23.7 18.8

NAFTA 360 68 40.0 30.5



1995

1996

1997

1998

1999

2000

South Asian Preferential Trade
Agreement (SAPTA)

Faroe Islands - Switzerland
Kyrgyz Republic - Armenia
Ukraine-Turkmenistan
Kyrgyz Republic - Kazakhstan
Armenia - Moldova

EC Enlargement (15)
Colombia - Mexico

Ukraine - Azerbaijan

Armenia - Turkmenistan
Ukraine - Uzbekistan

Georgia - Azerbaijan

Georgia - Ukraine

Armenia - Ukraine

Kyrgyz Republic - Moldova
EC-Turkey

Russian Federation - Belarus - Kazakhstan
EAEC

EC-Faroe Islands

Turkey - Israel

EC-West Bank and Gaza
Canada - Israel

Canada - Chile

PAFTA

Kyrgyz Republic - Uzbekistan
Georgia - Armenia
Ukraine-Kazakhstan

Kyrgyz Republic - Ukraine
EC-Tunisia

Georgia - Kazakhstan

Economic and Monetary Community
of Central Africa (CEMAC)

EFTA - West Bank and Gaza
EFTA - Morocco

Chile - Mexico

Georgia - Turkmenistan

West African Economic and
Monetary Union (WAEMU)

Turkey - FYR Macedonia

Southern African Development Community
East African Community (EAC)
EC-Mexico

11

21
37
38
39
39
111
254
34
36
37
38
40
40
42
110
12
52
59
74
107
141
290
11
37
37
37
39
126
40
57

100
130
265
40
61

73

103
121
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15
21
21
62

10

10
35

14

24
31
69
10
12

14
22
32
20

1.2

23
4.1
42
4.3
43
12.3
28.3
3.8
4.0
4.1
4.2
4.4
4.4
4.7
12.2
1.3
5.8
6.6
8.2
11.9
15.7
32.3
1.2
41
41
4.1
43
14.0
4.4
6.3

11.1
14.5
29.5
4.4
6.8

8.1
9.3
115
13.5

0.9

2.7
4.9
3.6
3.1
45
13.9
274
2.7
4.5
22
4.9
5.4
3.1
4.5
17.9
0.4
3.6
3.6
6.7
9.4
9.4
27.8
0.0
3.1
4.5
2.7
4.5
15.7
4.0
6.3

10.8
13.9
30.9
45
54

6.3
9.9
14.3
9.0
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2000

2001

2002

2003

2004

EC-Morocco

EC-Israel

EC-South Africa

Israel - Mexico

Armenia - Kazakhstan
India-Sri Lanka

Ukraine - FYR Macedonia
US-Jordan

EC-FYR Macedonia
New Zealand - Singapore
Dominican Republic - Central America
EFTA - Mexico

Asia Pacific Trade Agreement (APTA) -
Accession of China

EU-San Marino

Ukraine —Tajikistan

EFTA - FYR Macedonia

EFTA - Jordan

Canada - Costa Rica

EC-Jordan

Chile - Costa Rica (Chile - Central America)
Chile - El Salvador (Chile - Central America)
Japan-Singapore

GCC

Pacific Island Countries Trade Agreement (PICTA)

India - Afghanistan

China - Macao SAR, China
Turkey - Bosnia and Herzegovina
EC-Lebanon

EFTA - Singapore

Panama - El Salvador (Panama - Central America)

EC-Chile

Australia-Singapore

SACU

CEZ

China-Hong Kong SAR,, China
EC Enlargement (25)

EC-Arab Rep. of Egypt

EFTA - Chile

Mexico - Uruguay

Panama - Taiwan, China

US-Singapore

122
125
128
139
38
39
65
80
171
179
189
233
29

32
39
121
122
155
162
230
230
237
32

37
60
77
93
264
271
301
303
25
45
64
103
132
232
233
271
318

27
31
33
18
11

19
22
46
34
44
37

11

26
25
35
46
49
49
29

14
16
32
52
59
54
76

13
12
29
32
38
59
73
56

13.6
13.9
14.2
155
42
4.3
72
8.9
19.0
19.9
21.0
259
32

3.6
43
13.5
13.6
17.2
18.0
25.6
25.6
26.4
3.6
4.1
41
6.7
8.6
10.3
29.4
30.1
335
33.7
2.8
5.0
7.1
11.5
14.7
25.8
259
30.1
354

12.1
13.9
14.8
8.1
4.9
3.6
8.5
9.9
20.6
15.2
19.7
16.6
1.3

4.9
3.6
11.7
11.2
15.7
20.6
22.0
22.0
13.0
1.3
0.4
1.8
6.3
7.2
14.3
233
26.5
242
34.1
3.1
5.8
5.4
13.0
14.3
17.0
26.5
32.7
25.1



2004

2005

2006

2007

Chile-Rep. of Korea
US-Chile

Pakistan - Sri Lanka
Ukraine - Moldova
Turkey - Tunisia

Turkey - West Bank and Gaza
Jordan - Singapore
EC-Algeria

EFTA - Tunisia

Thailand - New Zealand
China-ASEAN
Australia-Thailand
India-Singapore
Japan-Mexico

US-Australia

India - Bhutan
Ukraine-Belarus

SAFTA

Russian Federation - Serbia
Iceland - Faroe Islands
Turkey - Morocco
Chile-China

EC-Albania

Guatemala — Taiwan, China
US-Bahrain
Japan-Malaysia
Trans-Pacific Strategic Economic Partnership
US-Morocco

Panama - Singapore
EFTA-Rep. of Korea
CAFTA-Dominican Republic
Rep. of Korea-Singapore
Agadir Agreement

East African Community (EAC) -
Accession of Burundi

Mauritius and Pakistan
Chile-India

Arab Rep. of Egypt - Turkey
EC Enlargement (27)

Turkey - Syrian Arab Republic
China-Pakistan

EFTA - Lebanon

330
348
43
65
87
104
120
132
145
178
184
197
197
252
324

36
39
39
66
85
130
158
227
237
245
260
273
274
296
300
315
22
40

42
70
84
102
109
120
142
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55
64

14
18
15
17
37
30
28
36
33
37
35
61

18
18
22
39
52
38
47
52
52
52
47
53
54

14

11
18
29
17
10
36

36.7
38.7
4.8
72
9.7
11.6
13.3
14.7
16.1
19.8
20.5
21.9
21.9
28.0
36.0
0.9
4.0
4.3
4.3
7.3
9.5
14.5
17.6
253
26.4
27.3
28.9
30.4
30.5
329
33.4
35.0
24
4.4

47
7.8
9.3
11.3
12.1
13.3
15.8

24.7
28.7
3.1
6.3
8.1
6.7
7.6
16.6
13.5
12.6
16.1
14.8
16.6
15.7
274
0.4
3.6
0.9
3.1
8.1
8.1
9.9
17.5
233
17.0
21.1
23.3
233
233
21.1
23.8
24.2
0.0
6.3

3.1
49
8.1
13.0
7.6
45
16.1
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2007

2008

2009

EFTA - Arab Rep. of Egypt

CEFTA

Chile-Japan

Japan-Thailand

Japan-ASEAN

Turkey - Albania

Turkey - Georgia

EFTA - SACU

Panama - Chile

EC-Montenegro

Brunei Darussalam - Japan

EC-Bosnia Herzegovina

Pakistan - Malaysia

Japan-Indonesia

Chile - Honduras (Chile - Central America)
El Salvador - Honduras - Taiwan, China
Panama - Costa Rica (Panama - Central America)
Japan-Philippines

China-New Zealand
EC-CARIFORUM

Nicaragua - Taiwan, China

India - Nepal

MER COSUR -India

EU-Cote d'Ivoire

EU - Papua New Guinea/Fiji
EU-Cameroon

Canada-EFTA

China-Singapore

Colombia - Northern Triangle
(El Salvador, Guatemala, Honduras)

Panama - Nicaragua (Panama - Central America)
Panama - Guatemala (Panama - Central America
Panama - Honduras (Panama - Central America)
Japan-Vietnam

Peru - Chile

Chile - Colombia

US-Oman

Japan-Switzerland

Peru - Singapore

Chile-Australia

US-Peru

Canada-Peru

150
153
244
267
67
73
78
108
145
194
197
204
212
222
226
233
241
251
256
334
334
19
52
78
96
108
158
214
223

231
237
239
250
258
266
286
292
306
332
355
375

37
55
39
55

14
15
21
27
63
34
57
37
38
49
54
49
60
50
74
95

14
18
23
39
41

45
49
49
38
64
60
59
47
57
51
74
79

16.7
17.0
271
29.7
7.5
8.1
8.7
12.0
16.1
21.6
219
22.7
23.6
24.7
25.1
259
26.8
27.9
28.5
37.2
37.2
2.1
5.8
8.7
10.7
12.0
17.6
23.8
24.8

25.7
26.4
26.6
27.8
28.7
29.6
31.8
325
34.0
36.9
39.5
41.7

16.6
24.7
17.5
24.7
3.6
6.3
6.7
9.4
12.1
28.3
15.2
25.6
16.6
17.0
220
242
220
26.9
22.4
33.2
42.6
0.0
3.1
4.9
6.3
8.1
10.3
17.5
18.4

20.2
22.0
22.0
17.0
28.7
26.9
26.5
21.1
25.6
229
33.2
35.4
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2010  Turkey - Montenegro 71 15 7.9 6.7
Turkey - Serbia 71 14 7.9 6.3
EFTA - Serbia 162 30 18.0 13.5
EFTA - Albania 173 29 19.2 13.0
ASEAN-India 175 29 19.5 13.0
ASEAN-Rep. of Korea 194 31 21.6 13.9
EU-Serbia 209 56 23.2 25.1
Chile - Guatemala (Chile - Central America) 228 49 254 22.0
New Zealand - Malaysia 245 44 27.3 19.7
Rep. of Korea - India 252 45 28.0 20.2
China-Peru 260 44 28.9 19.7
ASEAN-Australia-New Zealand 260 59 28.9 26.5

2011  South Asian FTA (SAFTA) - 30 0 33 0.0
Accession of Afghanistan
Turkey - Jordan 82 16 9.1 72
Turkey - Chile 93 19 10.3 8.5
China - Costa Rica 176 23 19.6 10.3
Hong Kong SAR, China - New Zealand 211 42 23.5 18.8
India-Malaysia 213 32 23.7 14.3
India-Japan 234 40 26.0 17.9
EFTA - Peru 291 61 324 27.4
EFTA - Colombia 330 63 36.7 28.3
EU - Rep. of Korea 392 81 43.6 36.3
Canada - Colombia 401 79 44.6 35.4
Peru - Rep. of Korea 403 77 44.8 34.5

2012  Treaty on a Free Trade Area between members 37 5 41 22
of the Commonwealth of Independent States (CIS)

El Salvador-Cuba 51 10 5.7 4.5
EU - Eastern and Southern Africa 78 16 8.7 7.2
States Interim EPA

Chile - Malaysia 91 12 10.1 54
Canada - Jordan 120 29 13.3 13.0
EFTA - Montenegro 206 52 22.9 23.3
Chile - Nicaragua (Chile - Central America) 227 48 25.3 21.5
Peru - Mexico 236 45 26.3 20.2
Mexico - Central America 244 56 27.1 25.1
EFTA - Hong Kong SAR,, China 295 54 32.8 242
EFTA - Ukraine 302 54 33.6 242
Panama - Peru 311 65 34.6 29.1
Japan - Peru 324 51 36.0 29
US - Panama 328 71 36.5 31.8
Rep. of Korea - US 344 68 38.3 30.5

US - Colombia 355 76 39.5 34.1



32

Handbook of Deep Trade Agreements

2013

2014

2015

2016

2017

Turkey - Mauritius

EU (28) Enlargement

Ukraine - Montenegro

Rep. of Korea - Turkey

Gulf Cooperation Council (GCC) - Singapore
Malaysia - Australia

Costa Rica - Singapore

Costa Rica - Peru

New Zealand - Taiwan, China
Canada - Panama

EU - Central America

EU - Colombia and Peru

Chile - Vietnam

Iceland - China

Hong Kong SAR,, China - Chile
Switzerland - China

Singapore - Taiwan, China
EFTA - Central America (Costa Rica and Panama)
Canada - Honduras

EU - Georgia

EU - Moldova

Rep. of Korea - Australia

EU Ukraine

Southern African Development Community
(SADC) - Accession of Seychelles

Eurasian Economic Union (EAEU) -
Accession of Armenia

Eurasian Economic Union (EAEU) -
Accession of Kyrgyz Republic

Mexico - Panama

Rep. of Korea - Vietnam
Australia - China

EFTA - Bosnia and Herzegovina
Rep. of Korea - New Zealand
Eurasian Economic Union (EAEU)
China - Rep. of Korea

Japan - Australia

Canada - Rep. of Korea

Pacific Alliance

Costa Rica - Colombia

Japan - Mongolia

Rep. of Korea - Colombia

Trans-Pacific Partnership

55
102
133
140
184
291
294
301
340
345
395
399

75
180
189
210
274
356
357
376
402
415
448

40

114

117

169
186
202
206
240
243
262
342
415
110
172
210
267
486

31
22
42
27
65
57
64
70
74
88
89

32
27
40
40
74
74
9%
94
91
111
10

38

40

24
18
39
48
37
63
56
63
93
27
28
42
49
136

6.1
11.3
14.8
15.6
20.5
324
32.7
33.5
37.8
38.4
439
444

8.3
20.0
21.0
234
30.5
39.6
39.7
41.8
447
46.2
49.8

4.4

12.7

13.0

18.8
20.7
22.5
229
26.7
27.0
29.1
38.0
46.2
12.2
19.1
234
29.7
54.1

3.1
13.9
9.9
18.8
12.1
29.1
25.6
28.7
31.4
33.2
39.5
39.9
22
14.3
12.1
17.9
17.9
33.2
33.2
43.0
422
40.8
49.8
45

17.0

17.9

10.8
8.1
17.5
21.5
16.6
28.3
25.1
28.3
41.7
12.1
12.6
18.8
22.0
61.0
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Annex Table 0.A.2: Average number of provisions included and coverage ratio — by country

Afghanistan
Albania

Algeria

Andorra

Angola

Antigua and Barbuda
Argentina
Armenia

Aruba

Australia

Austria

Azerbaijan
Bahamas, The
Bahrain
Bangladesh
Barbados

Belarus

Belgium

Belize

Benin

Bermuda

Bhutan

Bolivia

Bosnia and Herzegovina
Botswana

Brazil

Brunei Darussalam
Bulgaria

Burkina Faso
Burundi

Cabo Verde
Cambodia
Cameroon

Canada

Cayman Islands
Central African Republic
Chad

Chile

China

Colombia

Comoros

i =~ NS BN NG T SO NS

N O R N L e S \C I \O)

— ©
R N ]

_ =

14
12

335
139.3
71.5
30.0
62.0
152.0
63.0
77.9
57.0
253.8
170.1
51.8
243.0
116.0
35.4
334.0
88.4
170.1
243.0
80.0
57.0
22.0
74.0
160.0
64.3
81.7
217.3
165.4
80.0
100.3
99.0
168.8
82.5
300.3
57.0
57.0
57.0
218.8
167.6
243.8
158.0

2.0
34.3
18.5

6.0
16.0
36.0
115
222
11.0
54.9
39.7
12.0
55.0
17.0

3.4
74.0
244
39.7
55.0
15.0
11.0

1.3
16.0
44.0
15.0
15.3
44.8
39.7
15.0
28.7
18.0
30.2
16.0
64.4
11.0
14.0
14.0
44.0
30.0
50.4
40.0

3.7
15.5
8.0
3.3
6.9
16.9
7.0
8.7
6.3
28.2
18.9
5.8
27.0
12.9
39
37.2
9.8
18.9
27.0
8.9
6.3
24
8.2
17.8
7.1
9.1
242
18.9
8.9
11.2
11.0
18.8
9.2
33.4
6.3
6.3
6.3
24.3
18.6
27.1
17.6

0.9
15.4
8.3
2.7
7.2
16.1
52
10.0
4.9
24.6
17.8
5.4
24.7
7.6
1.5
33.2
11.0
17.8
24.7
6.7
49
0.6
7.2
19.7
6.7
6.9
20.1
17.8
6.7
12.9
8.1
13.5
7.2
28.9
4.9
6.3
6.3
19.7
13.5
22.6
17.9
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Congo, Dem. Rep.
Congo, Rep.
Costa Rica

Cote d’Ivoire
Croatia

Cuba

Cyprus

Czech Republic
Denmark
Djibouti
Dominica
Dominican Republic
Ecuador

Egypt, Arab Rep.
El Salvador
Equatorial Guinea
Eritrea

Estonia

Ethiopia

Faroe Islands

Fiji

Finland

France

French Polynesia
Gabon

Gambia, The
Georgia
Germany

Ghana

Greece
Greenland
Grenada
Guatemala
Guinea
Guinea-Bissau
Guyana

Haiti

Honduras

Hong Kong SAR, China
Hungary

Iceland

India

_

37
29
16

94.0
57.0
246.8
79.3
170.1
41.5
170.1
165.4
170.1
158.0
243.0
181.0
74.0
92.8
229.1
57.0
158.0
165.4
158.0
52.8
45.0
165.4
170.1
57.0
57.0
99.0
86.4
170.1
99.0
170.1
57.0
243.0
2442
99.0
80.0
243.0
152.0
256.1
189.8
165.4
189.1
92.1

24.0
14.0
511
13.7
39.7
8.5
39.7
39.7
39.7
40.0
55.0
39.7
16.0
212
49.8
14.0
40.0
39.7
40.0
12.3
5.0
39.7
39.7
11.0
14.0
18.0
21.6
39.7
18.0
39.7
11.0
55.0
52.9
18.0
15.0
55.0
36.0
55.2
33.8
39.7
37.4
14.4

10.5
6.3
274
8.8
18.9
4.6
18.9
18.9
18.9
17.6
27.0
20.1
8.2
10.3
255
6.3
17.6
18.9
17.6
59
5.0
18.9
18.9
6.3
6.3
11.0
9.6
18.9
11.0
18.9
6.3
27.0
272
11.0
8.9
27.0
16.9
28.5
21.1
18.9
21.0
10.2

10.8
6.3
229
6.1
17.8
3.8
17.8
17.8
17.8
17.9
24.7
17.8
7.2
9.5
22.3
6.3
17.9
17.8
17.9
55
22
17.8
17.8
4.9
6.3
8.1
9.7
17.8
8.1
17.8
4.9
247
23.7
8.1
6.7
24.7
16.1
248
15.1
17.8
16.8
6.5
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Indonesia 7 176.4 31.3 19.6 14.0
Iran, Islamic Rep. 1 46.0 8.0 5.1 3.6
Iraq 1 11.0 0.0 12 0.0
Ireland 37 165.4 39.7 18.9 17.8
Israel 6 111.7 19.0 12.4 8.5
Italy 37 170.1 39.7 18.9 17.8
Jamaica 2 243.0 55.0 27.0 24.7
Japan 16 257.5 47.6 28.6 21.4
Jordan 8 89.9 19.4 10.0 8.7
Kazakhstan 10 73.7 19.6 8.2 8.8
Kenya 3 100.3 28.7 11.2 12.9
Kiribati 2 29.0 1.5 32 0.7
Korea, Rep. 17 267.5 50.4 29.8 22.6
Kuwait 3 75.7 10.0 8.4 4.5
Kyrgyz Republic 9 80.0 21.6 8.9 9.7
Lao PDR 9 124.3 21.7 13.8 9.7
Latvia 37 170.1 39.7 18.9 17.8
Lebanon 3 82.0 22.7 9.1 10.2
Lesotho 4 64.3 15.0 7.1 6.7
Liberia 1 99.0 18.0 11.0 8.1
Libya 2 84.5 20.0 9.4 9.0
Liechtenstein 27 194.0 38.3 21.6 17.2
Lithuania 37 165.4 39.7 18.9 17.8
Luxembourg 37 170.1 39.7 18.9 17.8
Macao SAR, China 1 60.0 14.0 6.7 6.3
Macedonia, FYR 5 116.6 32.0 13.0 14.3
Madagascar 4 90.0 22.0 10.0 9.9
Malawi 3 94.0 24.0 10.5 10.8
Malaysia 13 215.1 42.6 23.9 19.1
Maldives 3 26.7 1.3 3.0 0.6
Mali 2 80.0 15.0 8.9 6.7
Malta 37 165.4 39.7 18.9 17.8
Marshall Islands 1 21.0 2.0 2.3 0.9
Mauritius 6 76.2 17.0 8.5 7.6
Mexico 14 2239 473 249 21.2
Micronesia, Fed. Sts. 2 29.0 1.5 3.2 0.7
Moldova 5 140.2 36.6 15.6 16.4
Mongolia 1 210.0 42.0 234 18.8
Montenegro 5 151.4 41.4 16.8 18.6
Morocco 6 107.2 213 11.9 9.6
Mozambique 2 62.0 16.0 6.9 7.2
Myanmar 6 168.8 30.2 18.8 13.5
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Namibia

Nauru

Nepal
Netherlands
New Caledonia
New Zealand
Nicaragua
Niger

Nigeria

Norway

Oman

Pakistan
Panama

Papua New Guinea
Paraguay

Peru

Philippines
Poland

Portugal

Qatar

Romania
Russian Federation
Rwanda

Samoa

San Marino
Saudi Arabia
Senegal

Serbia
Seychelles

Sierra Leone
Singapore
Slovak Republic
Slovenia
Solomon Islands
South Africa
South Sudan
Spain

Sri Lanka

St. Kitts and Nevis
St. Lucia
St.Vincent and the Grenadines
Sudan

— kU DWW NN W

w0 N
333N
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64.3
29.0
24.8
170.1
57.0
232.0
259.4
80.0
99.0
189.4
128.3
61.1
245.6
39.8
81.7
285.2
180.6
165.4
170.1
75.7
170.1
67.9
100.3
29.0
240.0
75.7
80.0
126.8
90.0
99.0
238.1
170.1
165.4
28.0
77.0
158.0
165.4
37.0
243.0
243.0
243.0
11.0

15.0
1.5
1.0

39.7

11.0

49.1

59.1

15.0

18.0

37.5

223
8.1

50.9
4.6

15.3

60.3

34.4

39.7

39.7

10.0

39.7

19.1

28.7
1.5

61.0

10.0

15.0

324

22.0

18.0

453

39.7

39.7
2.0

18.6

40.0

39.7
4.6

55.0

55.0

55.0
0.0

7.1
32
28
18.9
6.3
25.8
28.9
8.9
11.0
211
14.3
6.8
27.3
44
9.1
31.7
20.1
18.9
18.9
8.4
18.9
7.6
11.2
32
26.7
8.4
8.9
14.1
10.0
11.0
26.5
18.9
18.9
3.1
8.6
17.6
18.9
4.1
27.0
27.0
27.0
1.2

6.7
0.7
0.4
17.8
4.9
22.0
26.5
6.7
8.1
16.8
10.0
3.6
22.8
21
6.9
27.0
15.4
17.8
17.8
4.5
17.8
8.6
12.9
0.7
274
4.5
6.7
14.5
9.9
8.1
20.3
17.8
17.8
0.9
8.3
17.9
17.8
2.0
24.7
24.7
24.7
0.0



Suriname

Swaziland

Sweden

Switzerland

Syrian Arab Republic
Taiwan, China
Tajikistan

Tanzania

Thailand

Togo

Tonga

Trinidad and Tobago
Tunisia

Turkey
Turkmenistan

Turks and Caicos Islands
Tuvalu

Uganda

Ukraine

United Arab Emirates
United Kingdom
United States
Uruguay

Uzbekistan

Vanuatu

Venezuela, RB
Vietnam

West Bank and Gaza
Yemen, Rep.

Zambia

Zimbabwe

37
30

NI\ \S) S~ LW N W

wl

14

37
14

W W Ul

10

B W = W

243.0
83.0
165.4
192.0
50.0
279.8
423
66.8
166.4
80.0
29.0
243.0
78.2
85.9
50.0
57.0
29.0
100.3
67.9
75.7
165.4
285.6
119.5
50.8
28.0
81.7
201.0
103.7
11.0
94.0
90.0
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55.0
20.0
39.7
375
6.3
64.0
8.0
19.5
29.8
15.0
1.5
55.0
16.6
18.5
11.5
11.0
1.5
28.7
13.7
10.0
39.7
54.9
26.3
10.6
2.0
15.3
37.8
20.0
0.0
24.0
22.0

27.0
9.2
18.9
214
5.6
31.1
4.7
74
18.5
8.9
32
27.0
8.7
9.6
5.6
6.3
32
11.2
7.5
8.4
18.9
31.8
13.3
5.7
3.1
9.1
224
11.5
1.2
10.5
10.0

24.7
9.0
17.8
16.8
2.8
28.7
3.6
8.7
13.4
6.7
0.7
247
7.4
8.3
52
4.9
0.7
12.9
6.1
4.5
17.8
24.6
11.8
4.8
0.9
6.9
17.0
9.0
0.0
10.8
9.9

37
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Annex Table 0.A.3: Maximum number of provisions included and coverage ratio — by country

Afghanistan
Albania
Algeria
Andorra
Angola

Antigua

and Barbuda
Argentina
Armenia
Aruba

Australia
Austria
Azerbaijan
Bahamas, The
Bahrain
Bangladesh
Barbados
Belarus

Belgium
Belize
Benin
Bermuda

Bhutan
Bolivia
Bosnia and
Herzegovina
Botswana

Brazil

Brunei
Darussalam

Bulgaria
Burkina Faso
Burundi
Cabo Verde
Cambodia

Cameroon
Canada

Cayman
Islands

India - Afghanistan
EFTA - Albania
EC-Algeria

EU - Andorra

Southern African
Development
Community

CARICOM

MERCOSUR
EAEU

EU - Overseas
Countries and

Territories (OCT)

Trans-Pacific Partnership

EU Ukraine

CIS
EC-CARIFORUM
US-Bahrain

APTA
EC-CARIFORUM
Eurasian Economic
Union (EAEU)

EU Ukraine
EC-CARIFORUM
ECOWAS

EU - Overseas Countries

and Territories (OCT)
SAFTA
CAN

EFTA - Bosnia
and Herzegovina

EFTA - SACU

MERCOSUR

Trans-Pacific Partnership

EU Ukraine
ECOWAS
COMESA
ECOWAS

ASEAN-Australia-
New Zealand

EC-Cameroon

37
173
132
30

152

161
243
57

486
448
109
334
237
68
334
243

448

334
99
57

39
116
206

108

161
486

448
99
158
99
260

108

Trans-Pacific Partnership 486

EU - Overseas
Countries and
Territories (OCT)

57

4.1
19.2
14.7
33
9.3

16.9

17.9
27.0
6.3

54.1
49.8
12.1
37.2
26.4
7.6
37.2
27.0

49.8

37.2
11.0
6.3

4.3
12.9
229

12.0

17.9
54.1

49.8
11.0
17.6
11.0
28.9

12.0
54.1
6.3

India - Afghanistan 4
CEFTA 55
EC-Algeria 37
EU - Andorra 6
Southern African 22
Development

Community

CARICOM 36
MERCOSUR 32
EAEU 63
EU - Overseas 11

Countries and
Territories (OCT)

Trans-Pacific Partnership 136

EU Ukraine 111
CIS 23
EC-CARIFORUM 74
US-Bahrain 38
APTA 10
EC-CARIFORUM 74
Eurasian Economic 63
Union (EAEU)

EU Ukraine 111
EC-CARIFORUM 74
ECOWAS 18
EU - Overseas Countries 11
and Territories (OCT)
SAFTA 2
CAN 25

EC-Bosnia Herzegovina 57
Herzegovina

Southern African 22
Development Community
MERCOSUR 32

Trans-Pacific Partnership 136

EU Ukraine 11
ECOWAS 18

COMESA 40

ECOWAS 18

ASEAN-Australia- 59

New Zealand

EC-Cameroon 18

Trans-Pacific Partnership 136
EU - Overseas 11

Countries and
Territories (OCT)

1.8
247
16.6

2.7

9.9

16.1

14.3
28.3
4.9

61.0
49.8
10.3
33.2
17.0
4.5
33.2
28.3

49.8
33.2
8.1
49

0.9
11.2
25.6

9.9

14.3
61.0

49.8
8.1
17.9
8.1
26.5

8.1
61.0
4.9



Central Economic and 57
African Monetary Community
Republic of Central Africa
(CEMAC)
Chad Economic and 57
Monetary Community
of Central Africa
(CEMAC)
Chile Trans-Pacific Partnership 486
China China- 262
Rep. of Korea
Colombia Canada-Colombia 401
Comoros COMESA 158
Congo, COMESA 158
Dem. Rep.
Congo, Rep.  Economic and Monetary 57
Community of Central
Africa (CEMAC)
Costa Rica EU - Central America 395
Coéte d’Ivoire ECOWAS 99
Croatia EU Ukraine 448
Cuba El Salvador-Cuba 51
Cyprus EU Ukraine 448
Czech Republic EU Ukraine 448
Denmark EU Ukraine 448
Djibouti COMESA 158
Dominica EC-CARIFORUM 334
Dominican = EC-CARIFORUM 334
Republic
Ecuador CAN 116
Egypt, Arab Rep. COMESA 158
El Salvador  EU - Central America 395
Equatorial Economic and Monetary 57
Guinea Community of Central
Africa (CEMAC)
Eritrea COMESA 158
Estonia EU Ukraine 448
Ethiopia COMESA 158
Faroe Islands Iceland - Faroe Islands 66
Fiji EU - Papua 96
New Guinea/Fiji
Finland EU Ukraine 448
France EU Ukraine 448
French EU - Overseas Countries 57
Polynesia and Territories (OCT)
Gabon Economic and 57
Monetary Community
of Central Africa
(CEMAC)
Gambia, The ECOWAS 99

6.3

6.3

54.1
29.1

44.6
17.6
17.6

6.3

43.9
11.0
49.8
5.7
49.8
49.8
49.8
17.6
37.2
37.2

12.9
17.6

43.9
6.3

17.6
49.8
17.6
7.3
10.7

49.8
49.8
6.3

6.3
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Economic and

Monetary Community

of Central Africa
(CEMAC)

Economic and

Monetary Community

of Central Africa
(CEMAC)

Trans-Pacific Partnership

China-
Rep. of Korea

EU - Colombia and Peru

COMESA
COMESA

Economic and Monetary
Community of Central

Africa (CEMAC)
EU - Central America
ECOWAS

EU Ukraine

El Salvador-Cuba
EU Ukraine

EU Ukraine

EU Ukraine
COMESA
EC-CARIFORUM
EC-CARIFORUM

CAN
COMESA
EU - Central America

Economic and Monetary
Community of Central

Africa (CEMAC)
COMESA

EU Ukraine
COMESA

Iceland - Faroe Islands
EU - Papua

New Guinea/Fiji

EU Ukraine

EU Ukraine

EU - Overseas Countries

and Territories (OCT)
Economic and

Monetary Community

of Central Africa
(CEMAC)

ECOWAS

136
56

89
40
40

14

88
18
111
10
111
111
111
40
74
74

25
40
88

40
111

18

6.3

6.3

61.0
25.1

39.9
17.9
17.9

6.3

39.5
8.1
49.8
4.5
49.8
49.8
49.8
17.9
33.2
332

11.2
17.9

39.5
6.3

17.9

49.8
17.9
8.1
6.3

49.8
49.8
49

6.3

8.1

39
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Georgia EU - Georgia 376
Germany EU Ukraine 448
Ghana ECOWAS 99
Greece EU Ukraine 448
Greenland EU - Overseas 57
Countries and
Territories (OCT)
Grenada EC-CARIFORUM 334
Guatemala  EU - Central America 395
Guinea ECOWAS 99
Guinea-Bissau ECOWAS 99
Guyana EC-CARIFORUM 334
Haiti Caribbean Community 152
and Community
Market (CARICOM)
Honduras EU - Central America 395
Hong Kong EFTA - Hong Kong SAR, 295
SAR, China China
Hungary EU Ukraine 448
Iceland EFTA - Central America 356
(Costa Rica and Panama)
India Rep. of Korea-India 252
Indonesia ASEAN-Australia- 260
New Zealand
Iran, Islamic  Economic Cooperation 46
Rep. Organization (ECO)
Iraq PAFTA 1
Ireland EU Ukraine 448
Israel Canada - Israel 141
Italy EU Ukraine 448
Jamaica EC-CARIFORUM 334
Japan Trans-Pacific Partnership 486
Jordan EC-Jordan 162
Kazakhstan  Eurasian Economic 243
Union (EAEU)
Kenya COMESA 158
Kiribati Pacific Island Countries 37
Trade Agreement (PICTA)
Korea, Rep. Canada - Rep.of Korea 415
Kuwait Gulf Cooperation 184
Council (GCC) -
Singapore
Kyrgyz Eurasian Economic 243
Republic Union (EAEU)
Lao PDR ASEAN-Australia- 260
New Zealand
Latvia EU Ukraine 448
Lebanon EFTA - Lebanon 142

41.8
49.8
11.0
49.8
6.3

37.2
439
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Preferential Tariffs

1.1. INTRODUCTION

World trade is increasingly ruled by preferential trade agreements (PTAs), but their precise
nature remains relatively opaque. This chapter assesses a central dimension of these agreements,
the significance of tariff preferences, using a new database on preferential and nonpreferential
most-favored-nation (MFN) tariffs, which represented approximately 97 percent of world
imports in 2016.

Countries around the world have increased their participation in preferential trade agreements,
especially in the last two decades. From the 1950s onwards, the number of active PTAs
increased steadily to almost 50 in 1990. Thereafter, PTA activity accelerated noticeably, with
the number of PTAs more than doubling over the next five years and more than quadrupling
by 2010, to reach close to 280 PTAs presently in force (Figure 1.1).

Figure 1.1: Trade agreements have proliferated over time
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Source: Deep Trade Agreements Database.

The existing literature suggests at least two reasons for the significant increase in the number
of PTAs. First, the lack of progress in trade negotiations at the multilateral level has improved
countries’ incentives to engage in bilateral or regional preferential negotiations.' Second, the
fear of losing market share by being excluded from existing PTAs has pushed more countries
to sign PTAs—a “domino effect” of PTAs.”

This chapter addresses two main questions: (a) What is the legacy of unilateral and multilateral
liberalization? and (b) how have preferential tariffs changed the trade regime?

: Capling and Low 2010; Bhagwati 2008.
? Baldwin and Jaimovich 2010.
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The chapter is organized as follows. Section 1.2 introduces the new database on tariffs and
preference margins that was recently constructed by the International Trade Centre (ITC)
and the World Bank (ITC/World Bank database). Section 1.3 describes the multilateral trade
regime and the scope for further liberalization. Section 1.4 discusses how preferential tarifts
have changed the trade regime. Section 1.5 illustrates the extent of preference utilization
focusing on the European Union. Section 1.6 concludes.

1.2. ANEW DATABASE ON PREFERENCE MARGINS AND PREFERENTIALTRADE

This analysis is based on the new database, which includes information on MEN and preferential
tariffs imposed at the Harmonized System (HS) 6-digit product level in 2016.The database was
constructed by merging different sources of data. The [ITC Market Access Map database was the
main source of information on ad valorem equivalents at the HS 6-digit level for both MFN-
applied tariffs and preferential tariffs by country pair. Imports in 2016 come from UN Comtrade.’
Information on PTAs in force during the same year comes from the newly constructed World
Bank database on the content of PTAs.*

Table 1.1: Non-ad valorem tariffs and ad valorem equivalent (AVE) composition

Specific tariff $2 per kg AVE of the specific tariff
Compound tarift’ 10% plus $2 per kg Ad valorem component added to (or subtracted
from) the AVE of the specific component

Mixed tariff 30% or € 2 per kg, AVE of the specific component subject to
whichever is highest the conditional choice expressed in the tariff

Tariff rate quota 5% for imports within AVE depends on the real volume of imports
quota and 20% for in the year of reference. The marginal level of
out-of-quota imports protection of a tariff rate quota consists of the

average of the inside and outside tariff rates if the
import volume is less than or equal to 80% of the
contingent, or the outside tariff if beyond

Technical tariff 9% on dairy spreads, with Not calculated due to a lack of information
a fat content between on technical product specifications
39% and 60%
Source: ITC.

3TRAINS and COMTRADE information are taken from the World Integrated Trade Solution (WITS) trade platform.
* Hofimann, Osnago, and Ruta 2017. Database is available at http://data.worldbank.org/data-catalog/ deep-trade-agreements.


http://data.worldbank.org/data-catalog/deep-trade-agreements
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1.2.1 ITC database description

The ITC database includes customs duties at the national tariff line code (NTLC) for 201
reporters faced by 239 partners under MFN, non-MFN, and preferential regimes and tarift’
rate quotas. The database is continuously updated with tariff data that ITC collects directly
from national authorities such as Customs authorities, ministries, and other government
institutions. When national sources cannot provide I'TC with the preferential rates under
a preferential trade agreement that is known to be in force, then ITC obtains the missing
information from the tariff phase-out schedules of the agreement.

The ITC database contains pre-calculated ad valorem equivalents (AVE) for non-ad valorem
duties and tariff rate quotas (TRQs) (Table 1.1).

AVEs express non-ad valorem tariffs in percentage terms as follows:

AVE = ( SP * XR ) * 100
UV

where SP is the monetary value of duty per unit of imports, UV is the import unit value that
is calculated as the ratio between the value of imports (V) and the quantity of imports (Q),
and XR is the currency exchange rate when appropriate. The accuracy of the AVEs depends
on the UV estimates, which are sensitive to variations in the data. I'TC’s strategy for selecting
the most accurate UV estimates is schematized in Annex Figure 1.A.1.°

Not all non-ad valorem tariffs can be converted into an ad valorem equivalent rate. This is
the case for technical duties imposed on some products (Table 1.2). Nonetheless, those that
can’t be converted represent only 1.7 percent of the country-pair-product observations in
the database.

To make the tariffs comparable across countries and sectors, AVEs are aggregated from the
NTLC to HS6 by calculating the simple average of all underlying NTLC rates. If there
is more than one preferential tarift under a given NTLC for a partner country, then the
minimum rate is selected. The most-favored-nation tariff or the general tariff is used if no
tarift preference is applicable.

The resulting aggregated database includes information on the ad valorem equivalent
at the 6-digit HS product level for both the maximum applied rate (MEN rates) and

> The entire calculation process is detailed in ITC (2006, pp. 186-97).
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preferential tariffs for a total 199 reporters and 239 partners. Among the 199 reporters,
141 countries reported data for 2016, 7 tor 2017, 20 for 2015, and 13 for 2014. For the
remaining 18 countries, the most recent available information are for 2006-2013 (Figure
1.2).° In terms of products, information is reported on all 5,203 HS6 level products (HS
2012 nomenclature).

Table 1.2: Examples of technical duties

Yemen, Rep. 22043000 Wine of fresh grapes, including fortified Prohibited
wines; grape must other than that
of heading 20.09; other grape must.

Russian 8703329093 Motor cars and other motor vehicles principally € 2.2 per cm®
Federation designed for the transport of persons (other  of engine volume
than those of heading 8702), including station
wagons and racing cars; Other vehicles, with
compression-ignite.

New Zealand 95081000 Roundabouts, swings shooting galleries, and ~ The rates applicable
other fairground amusements; travelling circuses  to the separate

and travelling menageries; travelling theatres. components
United States 91091010 Alarm clock movements, complete and 3.9% on the
assembled, electrically operated, with movement + 5.3%
optoelectronic display only. on the battery

Source: ITC.

By construction, MFN tariffs between members of a customs union are not available in
the database.” This is the case for countries which are part of the European Union, the
Southern Africa Customs Union (SACU), the Switzerland-Liechtenstein customs union, the
Israel-West Bank and Gaza customs union, and the Eurasian Economic Union (EAEU). For
this analysis, the missing MFN rate will be replaced by the MEN rate available from other
partners as a notional MFN rate to be able to compute preferential margins.

% For purpose of this analysis, countries with information before 2014 will be included, with the caveat that Panama and
Trinidad and Tobago had agreements entering into force after their available data (Annex Table 1.A.2).

7 - . . .
A member of a customs union does not apply MFN tariffs to other members of the customs union.
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The reporter-partner-product combinations covered in the database represented
approximately 97 percent of world imports in 2016. Non-covered trade is mainly explained
by the lack of information on trade flows, either from the reporter or partner country (1.3
percent), or by missing information on MFN rates (0.9 percent) or preferential tariffs (0.6
percent). The information on preferential tariffs covers 94 percent of PTAs notified to the
WTO that are currently in force.®

Figure 1.2: Most recent tariff information

2017
2016
2015
2014
Before 2014

[ Nodata » IBRD 45076 | JUNE 2020

Source: I'TC/World Bank database.

1.3. THE MFN LEGACY

MEN tariffs have progressively fallen since the establishment of the General Agreement on
Tariffs and Trade (GATT) in 1948. Unilateral liberalization and eight rounds of multilateral
trade negotiations have significantly reduced tariffs applied by WTO members. Applied
MEN rates fell from levels between 12.5 and 15 percent in 1995 to lower than 10 percent
during 2015 (Figure 1.3).

Of the total value of imports, 42 percent trades free under MFN rates. Another 45 percent is

subject to MEN rates below 10 percent, and only one-tenth to MFN rates above 10 percent.

In terms of products, 24 percent of tariff lines are subject to zero MEN rates, 23 percent to
MEN rates over 15 percent, and one-quarter to rates between 5 and 10 percent (Figure 1.4).

8 Although all 260 PTAs are included in the database, for 16 agreements (6 percent) information is not available for all
partners; for example, in the COMESA agreement, information is missing for South Sudan. See Annex Table 1.A.8.
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Figure 1.3: Applied MFN rates have steadily declined over time
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Note: To avoid sample selection bias, tariffs have been calculated for a balanced sub-sample of countries and missing data have
been interpolated. The sub-sample includes 27 countries with applied MEFIN rates in at least 15 years between 1995 and 2015 (see
AnnexTable 1.A.3).The data used in the figure are simple averages and trade-weighted averages of MEN rates for all products.

Figure 1.4: Almost two-thirds of imports by value are subject to MFN rates of less than 5 percent
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Source: Deep Trade Agreements Database.

On average, agricultural imports are subject to higher MFN rates than manufactured goods
and natural resources. Whereas more than half the imports of natural resources and around
42 percent of manufacturing goods are subject to a zero MFN rate, less than a quarter of
agricultural imports benefit from duty-free treatment. At the same time, nearly 40 percent of
agricultural imports are subject to MFN rates higher than 10 percent (Figure 1.5), compared

to less than one-tenth of manufacturing imports.

A higher share of tariff lines in agriculture is also subject to higher MFN rates, compared to
manufacturing and natural resources (Figure 1.6). Nearly two-fifths of agricultural tarift lines and
about one-fifth of manufacturing tarift lines are subject to MEN rates higher than 15 percent.
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Figure 1.5: MFN rates vary significantly across the three economic sectors (value of imports)
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Figure 1.6: MFN rates vary significantly across the three economic sectors
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Source: Deep Trade Agreements Database.

1.4.HOWHAVE PREFERENTIALAGREEMENTS CHANGED TRADE REGIMES?

Lack of progress in multilateral negotiations,among other reasons, has spurred tarift reductions
through bilateral and regional preferential trade agreements.

1.4.1 Patterns of preferential liberalization
In 2016, preferential trade agreements fully liberalized an additional 28 percent of global

trade, bringing the level of global duty-free imports to 70 percent. Only 5.5 percent of global
imports are subject to positive tarifts under PTAs, of which one-fifth receive no preferences

at all (Figure 1.7), reducing the overall trade-weighted average tariff from 5.0 to 2.7 percent.
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In 2016, preferential trade agreements fully liberalized an additional 28 percent of global
trade, bringing the level of global duty-free imports to 70 percent. Only 5.5 percent of global
imports are subject to positive tariffs under PTAs, of which one-fifth receive no preferences
at all (Figure 1.7), reducing the overall trade-weighted average tariff from 5.0 to 2.7 percent.

Figure 1.7: More than half of the value of global trade took place under an agreement in 2015
Share of global imports
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Source: Deep Trade Agreements Database.

The extent of preferential liberalization varies across countries, but more than two-thirds of countries
have reduced trade-weighted average tariffs to less than 5 percent. Multilateral liberalization eftorts
have been driven mainly by high-income countries. This is reflected on their low preferential trade-
weighted applied MEN rates, which are mainly below 5 percent (Figure 1.8). However, preferential
liberalization has been widely spread across nations, with developing countries such as Rwanda,
Burundi, and Uganda reducing their average preferential trade-weighted rates by 40 percent.’
Figure 1.8: Preferential liberalization has reduced trade-weighted average
tariff rates to less than 5 percent for more than two-thirds of countries
Trade Weighted (%)

Source: Deep Trade Agreements Database.

9 Annex Figure 1.A.2.
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Liberalization efforts through PTAs are taking place across tariff lines, but countries are in
general less willing to liberalize higher tariffs. While over three-quarters of tariff lines with
MEN rates under 15 percent are fully liberalized, that is the case for only half of the lines
with MFEN rates over 15 percent. In fact, nearly one-quarter of tariff lines with MFN rates
over 15 percent are completely excluded from preferential liberalization (Figure 1.9).

Figure 1.9: Preferential agreements have reduced protection across the board but less so where tariffs are high
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Source: Deep Trade Agreements Database.

Tariffs have been reduced across sectors but are still high for agricultural products. Agricultural
sectors such as foodstuffs, animal and animal products, and vegetables (all with MFN trade-
weighted averages over 15 percent) have seen tariff rates cut by half, but remain relatively high
(Figure 1.10). On average, tariff reductions across sectors range between 32 and 62 percent.

Figure 1.10: Tariffs have been reduced across sectors but are still high for agricultural products

Trade Weighted (%)
20
15
10
)
.
.
.
5 .
.
.
.
) . . .
. . $
01-05 16-24 06-15 64-67 50-63 86-89 41-43 39-40 72-83 28-38 90-97 68-71 44-49 84-85 25-27
Animal & Food Vegetable Footwear / Textiles ~ Transpor-  Raw Hides, Plastics / Metals Chemicals Miscellaneous  Stone / Wood &  Machinery/ | Mineral
Animal stuffs Products  Headgear tation  Skins, Leather, Rubbers & Allied Glass Wood Electrical | Products
Products &Furs Industries Products
Agriculture Manu- Natural
facturing Resources

® Avg. Applied tariff Avg. National MFN rate

Source: Deep Trade Agreements Database.

55



56

Handbook of Deep Trade Agreements

There is room left for further liberalization, especially in lower-income countries. Low-
income and lower-middle-income countries still have trade-weighted preferential tarift
levels over 5 percent on average (panel a of Figure 1.11). When preferential tariffs are split
by level of development of importing and exporting countries, trade-weighted preferential
tariffs imposed by South countries on the North and on the South are, respectively, more
than 2.7 times and 2 times higher than those imposed by the North (panel b of Figure 1.11).

Figure 1.11: There is room for further liberalization

a. Especially in lower-income countries... b. ...in their trade with both developing
and developed nations
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Source: Deep Trade Agreements Database.

1.4.2 What did preferences do to tariff peaks?

The analysis below focuses on “sensitive products,” defined as the sub-set of tariff lines that are
subject to MFN rates above 15 percent. They are products particularly subject to competition
and therefore have high tariff rates.

Although preferential liberalization has targeted highly protected sectors, there remain pockets
of protection in agricultural products, textiles, and footwear. Preferential tariff lines with MFN
rates over 15 percent are mostly concentrated in apparel and agroindustry goods. Around half of
those tarift lines have been fully liberalized through preferential trade agreements (Figure 1.12).
While total liberalization in these industries has been mostly granted by developed nations,
developing nations are still reluctant to grant liberalization in multilaterally sensitive products (see
Annex Tables 1.A.4 and 1.A.5).This trend is maintained when tarift rates are weighted by a trade
partner’s share of global trade at the product level,'” to control for the fact that lower tariffs can
be granted on non-traded goods or to non-trading partners (see Annex Figure 1.A.3).

10\e use the following formula to calculate the trade- Wc1gjhted tarift lines: wTk=T;®* ¥, SXk, where T{K is the total
number of tarift’ hnc% of product k from country i. (Tik=j tu ) and SXjk is the share of country j of global exports of

product k ( SXka ) X,]>
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Figure 1.12: Although preferential liberalization has targeted highly protected sectors (MFN tariffs greater
than 15 percent), agricultural products, textiles, and footwear remain pockets of protection
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1.4.3 How big is the preferential advantage?

The most common way to measure the advantage given by preferential access is through
preference margins. Preference margins are traditionally calculated as the difference between
the MFN applied rate and the preferential tariff."

The average preferential margin in PTAs is low; more than a quarter of world trade is
subject to an average preference margin of 7.4 percent. The average preferential margin is
low because one-fifth of world trade under preferential agreements is already duty free and
a further 2 percent of world trade is not at all liberalized. However, significant margins are
applied to the trade that is liberalized under PTAs: the average preference is 7.4 percent for
the 28 percent of world trade that is completely liberalized, and 6.4 percent for the remaining
3 percent that is partially liberalized (Table 1.3)."

1.4.4 How are preference margins distributed?

Of the 31 percent of global trade subject to positive preference margins, 16 percent is subject
to preferences below 5 percent, 10 percent to preferences between 5 and 10 percent, and 5

percent to preference margins over 10 percent (Figure 1.13).

. . MEN j MEN . .
" Traditional preference margin = Ty; - Tii, where Ti; = is the MEN rate applied by country k on
product i and T} is the preferential rate applied to country j.

2 The preferential margin is significantly larger if MFN bound rates instead of applied rates are used as a point
of reference. The average preferences are, on average, 17.4 percent for the 28 percent of world trade that is
completely liberalized, and 13.6 percent for 3 percent that is partially liberalized.
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Table 1.3: More than a quarter of world trade is subject to an average preference margin of 7.4 percent

Trade not MEN rate > 0 21 27.9 9.9
covered by Zero-MFEN rate 21 10.5 0.0
an Agreement

Trade covered Zero-MFN rate 21 13.4 0.0 0.0
by an Total Liberalization 28 24.8 7.4 0.0
Agreement Partial Liberalization 3 27.7 14.1 7.7

No Liberalization 2 34.5 15.1 15.1

Source: Deep Trade Agreements Database.

Figure 1.13: Distribution of preference margins
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PFM less 5% PFM between 5 and 10% PFM over 10%
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Source: Deep Trade Agreements Database.

Preferential margins vary significantly across economic sectors. Preferential liberalization efforts
have been significant for sectors such as agroindustry and apparel, where initial trade-weighted
MEN rates were above 10 percent. Over 45 percent of preferential trade in animals and animal
products, foodstufls, and textiles was subject to preferential margins over 10 percent (62,47, and 46
percent, respectively). On the other hand, sectors such as machinery/electrical, transportation and
raw hides, skins and leather, where initial MFN rates were moderate (between 5 and 10 percent),
were mainly subject to preferential margins under 5 percent (see Annex Table 1.A.6).

Given the proliferation of PTAs, the advantage conferred by a preferential tariff to a given exporter
does not depend only on the difference between the MEN tarift and preferential rate, but also
on tariffs faced by competing suppliers from other countries in the same market. The concept of
competition-adjusted preference margins accounts for these other factors."> Competition-adjusted
preference margins are calculated as the percentage difference between the weighted average tarift

B3 Low et al. 2009.
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rate applied to the rest of the world and the preferential rate applied to the beneficiary country,
where weights are represented by trade shares in the preference-granting market."* Unlike a
traditional preference margin, a competition-adjusted preference margin can assume positive as
well as negative values. A negative value indicates that in a specific market, a certain country faces
worse market conditions than its trade competitors.

In terms of competition-adjusted preference margins, relatively small shares of world trade receive
a significant preferential advantage or suffer a significant preferential disadvantage. Specifically, only
5.2 of global trade benefited from a preferential advantage over 5 percent, and only 3.3 percent of
global trade suffered from a preferential disadvantage higher than 5 percent (Figure 1.14).

Figure 1.14: Most countries benefited from a competition-adjusted margin between -2 and 2 percent
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Source: Deep Trade Agreements Database.

Lower-income countries tend to benefit the most from preferential access, with competition-
adjusted margins over 3 percent for their exported products. About 15 percent of countries
benefit from competition-adjusted margins of over 2 percent, while 84 percent of
competition-adjusted preference margins are concentrated within the range of -2 percent
and +2 percent (Figure 1.15). Nepal, Lesotho, and Afghanistan receive positive preferential
margins of 8.9, 9.2, and 10.5 percent, respectively, whereas Cuba, American Samoa, and the
Maldives pay 4 percent higher tariffs on their exports than the competition-adjusted levels."

1 Competition-adjusted preference margin for product i granted to partner j by country

; H , . V.
k = CAPM ji;= Ty - TL; where T¢; = 72‘;(;?‘ T
: v Kk . . . N
of v into k) average tariff imposed by country k on all other exporting countries v (excluding country j) with
respect to product i. The preferential rate applied to country j is T{;.

is the export-weighted (X in the formula denotes exports

15 L . . . L . . .

> A similar result is obtained when import demand elasticities are also used as weights to aggregate preferential margins
across products (see Annex Figure 1.A.4), in order to account for the fact that imports of some goods can be more
responsive to changes in prices than others. See Nicita and Hoekman 2008.
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Figure 1.15: Lower-income countries tend to benefit the most in terms of competitive-adjusted margin
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Source: Deep Trade Agreements Database.

1.5. FROM PREFERENCES IN PRINCIPLE TO PREFERENCES IN PRACTICE

So far, the analysis has been based on the preferential tarift rates that would in principle be
levied on imports. However, not all imported products from preference-receiving sources are
automatically eligible for preferential duties. If, for instance, a particular product does not comply
with the origin rules specified in an agreement between two countries, its imports will be subject
to the higher MEN duty. Preference utilization rates are defined at the HS6 level as the share of
total imports in a specific category that enter a country under preferences, divided by the total
imports from that source in the relevant category.'® In this section, we illustrate the extent of
preference utilization, focusing on the European Union’s preferential trade."”

More than 80 percent of preferences granted by the EU were fully utilized in 2016. More
than 70 percent of exports from least-developed countries to the European Union were
eligible for preferences. In 2016, the rate of utilization of the duty-free preferential advantage

16 Note that the denominator of the utilization rate excludes all trade under zero MFN rates, and all trade

in products under non-zero MFN rates for which no tariff preference is available.

1 o
7 Data on utilization rates come from Eurostat.
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provided by the “Everything But Arms” arrangement'® was equal to 94 percent. The share of
exports from developing and developed countries which were eligible for preferences through
non-reciprocal (GSP)'? as well as reciprocal (GPS+) agreements with the EU is much lower—
equal to 18 and 16 percent, respectively. The rate of utilization of such preferences is still high, at
above 80 percent (Figure 1.16).

Figure 1.16: EU imports by tariff regime and country group (US$ million)

Developed* I T
Developing |
LDC I ™ Y |
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
- Exports under zero-MFN - Eligible exports that used preferences

Eligible exports that did not use preferences - Exports non-eligible for preferences

Source: Statistics from Eurostat 2016.
Note: (*) Excluding EU countries.

Preference utilization rates vary widely across countries. Countries such as Bangladesh represent
more than 60 percent of preferential trade from LDC countries to the EU, and have rates of
utilization above 90 percent (see Figure 1.17). In contrast, countries such as Chad and Guinea-
Bissau rarely use preferences provided through the EU’s EBA. Developing countries such as Sri
Lanka used GSP preferences for only 55 percent of their eligible exports.A key explanation of the
low utilization rates is restrictive rules of origin as well as the related administrative burden. In fact,
11 percent of Sri Lankan firms, interviewed in an ITC survey”’ on non-tariff measures in 2011,
considered rules of origin a recurrent problem. At the sector level, agricultural imports tend to
have higher utilization rates than manufacturing and natural resources imports. Manufacturing
sectors with the highest utilization rates are apparel (textiles, clothing, and leather) and wood
and paper. The biggest import sector in terms of trade eligible for preferences is clothing. In
2016, the total amount of EU imports of clothing that were eligible for preferences amounted
to US$56.5 billion. The rate of utilization of such preferences, with an average preference margin
of 10 percent, was 85 percent. The sector with the highest utilization rate is dairy products. This
is also the sector with the highest preference margin (Figure 1.18).

8 The EBA agreement allows all LDC-originating products except arms and ammunition to enter the EU market duty free.
1 General System of Preferences.
2ITC 2011.
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Figure 1.17: Utilization of EU preferences by beneficiary countries
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(*) Utilization rate = Ratio (Exports that entered the EU under preferences; Total Exports eligible for preferences).

Figure 1.18: Utilization rates vs. preferential margin

Dairy products
22 S05B
An(ijmal [ ]
products
20 $04B )
° Fruit,

18 vegetables,

lants
16 Fish and 2028

fish products
14 $19.6B Cereals and Beverages

reparations ~and tobacco
P 53.7 B $468B
o ® o
Cothing Qilseeds,

56.5B Sugars and Coffee, tea ;
0 ’ con ectionerm 54908 .fa'g1 8§ OBIIS

Preferential Margin (%), Simple average

8 $14B
Textil
Chemicals Transport Leather, $e1)§.l7e|3S Other agricultural
6 $35.8B eqsmpment footwear, etc. (7 products
4 Non—eLgctrical B8 §1938 $128
: machinel
EIec}}r ical Ve 2 N Petroleum Wood, — Minerals
2 msazcg |2n§ry Manufactures,not  $1.7B PESPEY' etc. and metals
k elsewhere specified 358 $36.3B
0
70% 75% 80% 85% 90% 95% 100%
® Agricultural products @ Natural Resources Manufacturing

Source: Statistics from EUROSTAT and Market Access Map database.
Note: Product groups are based on multilateral trade negotiations categories (ITC 2017).



Preferential Tariffs

Common reasons for tariff preferences not being fully utilized include small preferential
margins, small shipment amounts, time sensitivity for certain goods, and transaction costs
(lack of information, administrative burden). ITC business surveys on non-tariff barriers?'
identified rules of origin, including origin certification, as one of the most common obstacles
to trade perceived by SMEs in developing countries. Rules of origin are perceived to be
burdensome more often in industrial sectors than in agriculture - 35 percent compared to
11 percent of all complaints. Most of the complaints are related not to the restrictiveness of
the rules of origin per se, but rather to the procedural obstacles related to obtaining proof
of origin. Typical procedural obstacles include delays in obtaining a certificate of origin,
unusually high fees, the large number of required documents, numerous administrative
windows involved, and mismatch between published information and actual requirements
on the ground.” Recent surveys have also identified lack of knowledge and awareness by

businesses as one reason for the lack of utilization of preferences granted in PTAs.

1.6. CONCLUSIONS

MEN tariffs have progressively fallen since the establishment of the General Agreement on
Tariffs and Trade (GATT) in 1948. Unilateral liberalization and eight rounds of multilateral
trade negotiations have significantly reduced tariffs applied by WTO members over time
from levels between 12.5 and 15 percent in 1995 to lower than 10 percent in 2015. In
addition, countries around the world have increased their participation in PTAs, especially in
the last two decades. From the 1990s onwards, the number of PTAs has almost quadrupled,
from around 50 to close to 280 PTAs presently in force. Lack of progress in multilateral
negotiations in recent years, among other reasons, has spurred tariff reductions through
bilateral and regional preferential trade agreements.

Three main findings emerge from this chapter on the significance of tarift preferences in
a context of decreasing MFN-applied tariffs and PTA proliferation. First, preferential trade
agreements, which now cover more than half of world trade, have significantly widened the
scope of tariff-free trade.Whereas 42 percent of the total value of trade was traded free under
MEN rates in 2016, PTAs have fully liberalized an additional 28 percent of global trade. In
fact, only 5 percent of global imports are subject to positive tariffs under PTAs.

2L 1TC 2015.

“ Specific examples include rejections in certain Arabic countries of certificates of origin qualifying under the
Pan-Euro-Med origin protocol due to customs officers’lack of knowledge; rejections due to minor mistakes in the
certificate or in the documentary evidence; or the requirement of full translation, including of all technical terms.

2 Global Trade Management Survey 2015, 2016; PwC Australia 2018; Holmes and Jacob 2018.
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Second, the extent of preferential liberalization varies across countries and sectors. Around 70
percent of countries participating in PTAs have reduced trade-weighted average preferential
tariffs to less than 5 percent, but there remain pockets of protection. Several lower-income
countries still have trade-weighted average tariffs above 5 percent. And even PTAs have not
been able to eliminate the high levels of protection for agricultural products, textiles, and
footwear.

Third, because one-fifth of world trade under preferential agreements is already duty free
and another 2 percent has not been liberalized at all, more than a quarter of world trade
is subject to an average preference margin of 7.4 percent. Once competition from both
preferential and non-preferential sources is considered, however, only 5.2 percent of global
exports benefited from a preferential advantage of over 5 percent, and only 3.3 percent of
global exports suffered from a preferential disadvantage higher than 5 percent.

These findings are based on potentially applied tariffs. In practice, preferential duties are
not granted automatically to all potentially eligible products. An assessment of the scope of
preference utilization for the sub-sample of EU imports from its trading partners suggests
that the rate of utilization of preferences varies across countries and products. Key factors
explaining low utilization rates include rules of origin as well as the related administrative
burden and lack of knowledge of import and export processes.

The stylized facts on the patterns and extent of preferential liberalization presented in
this chapter provide the basis for future research on the implications and determinants of
preferential tariffs. The relatively small extent of preference margins also suggests reasons for
entering into PTAs beyond only preferential tariffs.
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ANNEX

Annex Figure 1.A.1: Reduction in trade-weighted tariffs is uniform across sectors
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Annex Figure 1.A.2: On average countries had reduced tariffs by half

100%
-
22
ssg”
L w2 3 E Geanene®
g§o 4 .. o
2wz "z ST S
_ gz 3 E 3 Feeeeeet 2350
S 2
2z £ 5
80% o> 8 _...----'5§§3m
ST . =30
9 5 LS EE
<a® P
' o5
« x00
g =
60%
40%
20%
-
o
>3 - el
Q2222 =27” _e* o 2
ZEE2ES0 4 28

.
0% eesssssssscss® g
eszzg0=52%

E 27063 =@

IND

®low @ Lower-middle ® Upper-middle ®High

Source: Deep Trade Agreements Database.

Annex Figure 1.A.3: Share of sector tariff lines weighted by partner’s share of global trade
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Note: (i) We use the following formula to calculate the trade-weighted tariff lines: wTik =TK% % SXjk , where TX
is the total number of tariff lines of product k from country i. (T¥=73 tlij) and SX;* is the share of country j of

global exports of product k ( SXij%(ﬁ).
j Li 2

® HRV
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Annex Figure 1.A.4: Competition-adjusted preference margin using import demand elasticities
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Source: Deep Trade Agreements Database.

Note: Competition-adjusted preferential margins measuring the advantage that exports of country j have in

exporting its goods is calculated as:

Y 2 X,
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,where CAPMji; is the competition-adjusted

preference margin for product i granted to partner j by country k. € is an estimate of the price elasticity of

demand for an import. Weighted by the trade share of the country concerned and by total exports of country j.

Annex Table 1.A.1: Agreements with partial information

Armenia - Turkmenistan

CIS

COMESA

EC-Faroe Islands

EU - Andorra

EU-San Marino

Faroe Islands - Norway

Faroe Islands - Switzerland
Georgia - Turkmenistan

Iceland - Faroe Islands

Pacific Island Countries Trade Agreement
Panama - Taiwan, China

Russian Federation - Turkmenistan

Ukraine-Turkmenistan

Source: Deep Trade Agreements Database.
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Annex Table 1.A.2: Comparison of available data and entry into force of last agreement

Afghanistan
Barbados

Equatorial Guinea
Eritrea

Gambia, The

Iran, Islamic Rep.
Jamaica

Kiribati

Libya

2013
2013

2007
2006
2012
2011
2011
2006
2006

2011
2008

1999
1994
1993

2008
2003
1998

Source: Deep Trade Agreements Database.

Mayotte

Micronesia,
Fed. States

Panama

Papua New Guinea
Sierra Leone
Suriname

Syrian Arab Republic
Trinidad and Tobago
Zambia

2013
2006

2013
2010
2006
2007
2013
2008
2013

2003

2014
2009
1993
2008
2007
2008
2000

Annex Table 1.A.3: Countries with MFN information in at least 15 years between 1995 and 2015

Argentina
Bolivia
Brazil
Canada

Central
African Rep.

Chile

Colombia
Ecuador

Egypt, Arab Rep.

N/A
N/A
N/A
N/A

1996, 1998-2000,
2014

2014

N/A
2013
1996-1997

El Salvador

Guatemala

Japan

Korea, Rep.

Madagascar
Mauritius

Mexico
Nicaragua

Norway

Source: Deep Trade Agreements Database.

N/A Paraguay
1996 Peru

N/A Singapore
N/A Switzerland
1999 Thailand
2003 Tunisia

N/A Turkey

N/A United States
N/A Uruguay

N/A
1996, 2012
2004
N/A

1996-1998,
2002,2012

1996 — 1997, 1999,
2001,2007,2014

2012,2014
N/A
2003

69



Handbook of Deep Trade Agreements

Annex Table 1.A.4: Share of sectoral and development-level tariff lines (multilaterally sensitive preferentially free)

Sector South-South  South-North  North-South  North-North
Animal & animal products 3.10% 0.83% 11.75% 13.06%
Vegetable products 2.45% 1.00% 5.42% 6.67%
Foodstuffs 3.49% 1.24% 19.37% 22.24%
Mineral products 0.37% 0.27% 0.02% 0.26%
Chemicals & allied industries 0.50% 0.47% 0.20% 0.27%
Plastics / rubbers 1.29% 1.10% 0.03% 0.54%
Raw hides, skins, leather, & furs 1.93% 1.30% 0.64% 1.96%
Wood & wood products 1.49% 1.24% 0.17% 0.36%
Textiles 2.61% 1.16% 0.80% 2.38%
Footwear / headgear 3.69% 1.77% 10.10% 14.45%
Stone / glass 2.28% 1.19% 0.09% 1.70%
Metals 1.24% 0.91% 0.03% 0.53%
Machinery / electrical 0.76% 0.50% 0.01% 0.33%
Transportation 1.10% 0.72% 1.38% 1.84%
Miscellaneous 2.14% 0.83% 0.13% 1.12%

Source: Deep Trade Agreements Database.

Annex Table 1.A.5: Share of sectoral and development-level tariff lines (excluded)

South-South  South-North North-South North-North

Animal & animal products 4.55% 7.25% 1.29% 5.26%
Vegetable products 3.93% 4.82% 0.97% 4.38%
Foodstufts 5.74% 7.58% 1.10% 5.89%
Mineral products 0.76% 0.42% 0.06% 0.90%
Chemicals & allied industries 1.06% 0.69% 0.07% 0.93%
Plastics / rubbers 2.75% 2.03% 0.06% 0.96%
Raw hides, skins, leather, & furs 3.39% 2.76% 0.06% 1.48%
Wood & wood products 3.05% 2.37% 0.05% 0.77%
Textiles 5.10% 3.33% 0.02% 0.30%
Footwear / headgear 6.19% 4.73% 0.07% 1.41%
Stone / glass 3.93% 2.91% 0.04% 0.64%
Metals 2.46% 1.45% 0.07% 1.01%
Machinery / electrical 1.43% 1.04% 0.06% 0.93%
Transportation 2.25% 2.19% 0.06% 0.99%
Miscellaneous 3.64% 3.28% 0.05% 0.83%

Source: Deep Trade Agreements Database.
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Annex Table 1.A.6: Share of preferential trade by preferential margin and MFN range

MFN range (%) Less than 5 Between 5and 10 Over 10
Preferential Margin (%) None Lessthan5 None Lessthan5 5-10 ~ NoneLessthan5 5-10  Over 10
Animal & animal products 392 848 204 261 1022 481 261 347 61.83
Vegetable products 1.68 1798 6.67 296 28.05 922 220 2.67 28.58
Foodstuffs 1.07 1278 240 3.17 2146 519 437 231 47.26
Mineral products 728 7407 270 051 1142 145 054 1.03 1.00
Chemicals & allied industries 338 2377 7.63 354 57.12 095 0.19 022 3.20
Plastics / rubbers 1.37 2759 498 4.03 55.09 139 029 034 4091
Raw hides, skins, leather, &furs 0.77 3786 435 11.02 3652 1.23 0.72 0.68 6.83
Wood & wood products 125 3348 877 5.64 36.62 172 034 030 11.88
Textiles 0.27 926 313 427 2412 6.09 6.05 1.08 45.73
Footwear / headgear 0.05 14.06 136 10.71 32.77 3.58 845 273 26.29
Stone / glass 0.19 4848 7.90 390 29.11 1.60 058 051 7.73
Metals 1.78 4724 782 373 3119 159 037 052 5.76
Machinery / electrical 198 63.39 475 2.09 1225 095 0.24 0.36 14.00
Transportation 2331 4557 184 093 3344 206 0.80 0.74 12.29
Miscellaneous 111 4848 384 894 1460 120 1.01 0.72 9.20

Source: Deep Trade Agreements Database.

Annex Table 1.A.7: Share of preferential trade by preferential margin and MFN range, by importing country group

MFN range (%) Less than 5 Between 5and 10 (O T [1]

Preferential Margin (%) None Lessthan5 None Less than 5 5-10 None Less than5 5-10  Over 10
Low income 0.12  0.71 2396 5.78 16.67 | 24.67 2.86 250 22.72
Lower middle income 6.06 1243 25.60 5.81 21.39 1140 1.83 3.03 12.45
Upper middle income 427 2381 6.54 623 2372 433 1.60 1.18 28.33
High income 126 51.68 1.03 1.66 29.10 0.63 1.08 0.53 13.02

Source: Deep Trade Agreements Database.
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Preference Utilization

2.1.INTRODUCTION

International global trade in goods exceeded USD 19 trillion in 2018. The increase in trade
volumes and values over the last three decades has been accompanied by an increasing
proliferation of preferential trade arrangements (PTAs). Many of those agreements are reciprocal,
offering negotiated tariff reductions and other trade-facilitating measures for both imports and
exports, while others grant unilateral preferences to a specific group of countries, often to
pursue a development objective through trade policy. The impact of tariff reductions on bilateral
trade flows merits closer examination, as little is known about the degree to which trade is
actually benefiting from preferential trade arrangements. The PTA Transparency Mechanism,
established in December 2010 (WTO WT/L/806), requires WTO members granting non-
reciprocal preferential schemes to notify the relevant trade statistics. These notifications have
enabled the WTO to construct a database on preference utilization.'

Using this unique WTO database on preference utilization, this chapter gives an overview on
the use of preferences by least-developed countries (LDCs). It starts with a short introduction
defining preference utilization and the measurement methodologies, then proceeds in section
2.2 with an analysis on preference utilization by LDCs. These countries benefit from both (a)
developed countries’ preferential duty schemes accorded under the Generalized System of
Preferences (GSP);”*and (b) preferential market access by developing W TO Members authorized
through a Waiver Decision (WT/L/759).” Section 2.3 lists data sources and highlights data
limitations. Section 2.4 provides new insights on the utilization of preferential trade agreements,
based on import data for developed as well as key developing countries. We conclude that the
failure to use preferential market access for products exported by LDCs increases the cost of
these exports by hundreds of USD millions as a result of customs duties paid.

2.2. DEFINITION OF PREFERENCE UTILIZATION AND MEASUREMENT
METHODOLOGIES

A preferential tariff rate is a customs duty that is lower than the most-favored-nation (MFN)
rate. It is granted by an importing country for a product, defined at the tariff line level, that
originates from a specific exporter or group of exporters. Such a preference could be granted
on a reciprocal basis, as in a regional trade agreement such as the “North American Free

' Relevant information notified to the WTO Secretariat with regard to the PTA Transparency Mechanism can
be found on the PTA database (http://ptadb.wto.org).

> PTAs falling under paragraph 2 of the Decision of 28 November 1979 on Differential and More Favourable
Treatment Reciprocity and Fuller Participation of Developing Countries (“Enabling Clause”), with the exception
of regional trade agreements under paragraph 2(c) as described in the General Council Decision of 14 December
2006 (Transparency Mechanism for Regional Trade Agreements).

’ Initially adopted by Members in 1999 (WT/L/304), and extended in 2009 (through WT/L/759).
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Trade Agreement” (NAFTA) or a customs union such as the EU, or on a non-reciprocal
basis, such as a Generalized System of Preferences (GSP). In the following, the focus will be
on non-reciprocal preferences and their use by preference-receiving countries.

Not all imports are subject to preferential tariff treatment. Tariff preferences can only be
granted for tariff lines where the MFN duty is not zero. Furthermore, certain products may
not be eligible to receive preferential treatment, as preferential regimes often do not cover all
products exported from a preference-receiving country. Exclusion lists may contain only a
few items (such as many LDC schemes), but can also show a large number of products (such
as some developed country’s GSPs). Finally, some import transactions which are covered
by a preferential regime may not benefit from a preferential rate for reasons linked to the
fulfillment of certain requirements defined in the preferential agreement. For example, the
shipment of a certain product may not have met certain rules of origin requirements or the
exporter chooses not to use the preferential rate.

We can illustrate the different forms of bilateral import flows (at the tarift line level) by
assigning them to the following mutually exclusive types: A, B, C, or D (Figure 2.1).

Figure 2.1: Categorization of preferential imports by duty schemes

Imports at the tariff line level, by partner country and by duty scheme.

MFN =0 MEN >0
Not covered by Preferences Covered by preferential duty rate:
A | g | c 1 0|

To determine the economic value of preferences to beneficiary countries, these preferences have
to be used.“Preference utilization” can narrowly be defined as the degree to which imports that
are eligible for preferences enter under these preferential rates. More broadly, one can look at
preference utilization as the overall benefit that preferences bring to the exporting country.

There are different concepts that can be used when measuring “preference utilization.” The most
common measurement, and the one used for this analysis, is a ratio based on import value:imports that
have reportedly benefited from a specific preferential duty scheme (C in Figure 2.1) in comparison to
imports on all tariff lines eligible for preferential duty treatment (C+D in Figure 2.1).

Other measures analyze the use of preferences in the context of overall bilateral imports,
referred to as the “utility ratio.” However, it is often considered more appropriate to exclude
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MEN duty-free tariff lines from the calculation, as they do not offer any preference with regard
to other exporters and would offer little insight into the utilization rates of preferences. A
further option is to calculate preference utilization by examining actual customs duties paid.*

The interpretation of preference utilization ratios needs to take into account that some
preference-granting WTO Members allow products from the same beneficiary country to
enter on different (“overlapping”) preferential duties schemes. The following analysis separates
non-utilized preferential imports into those benefiting from other preferential schemes and
those that face MFN duties. The analysis of “forgone tariff duties” at the end of Section 2.4
estimates the sum of duties paid on products that are eligible for preferential duty treatment.’

2.3. DATA SOURCES AND DATA LIMITATIONS

Information and data used in the analysis arise from notifications submitted by preference-
granting WTO Members pursuant to the requirements of the Transparency Mechanism for
Preferential Trade Arrangements (WT/L/806) established by General Council Decision on
December 14,2010.The data on preferential schemes have been notified under the “Enabling
Clause” for developed country Members® and the 1999 waiver for developing countries.’
Accordingly, WTO Members must notify, on an annual basis, tarift lines of non-reciprocal
preferential duty schemes and report the corresponding value of imports by partner and duty
scheme used.

There are a number of data limitations which may affect the calculation of utilization rates.
A specific product can sometimes benefit from two or more preferential duty schemes; for
example, preferential market access can be granted through the GSP-LDC scheme and also
through another PTA. The United States, for example, also grants preferential market access
to many African LDCs through the “African Growth and Opportunity Act” (AGOA).® For a
global analysis on preferential market access of products exported by LDCs, we consider first
the utilization rate of a particular GSP-LDC scheme, and complement with an additional
category of “other non-reciprocal preferential duty schemes” from which an LDC beneficiary
country can benefit.

* See Keck and Lendle 2012,
3 This is similar to the “tariff exemption ratio” introduced by Hayakawa et al. 2018.

® Paragraph 2 of the Decision of November 28, 1979, on Differential and More Favourable Treatment
Reciprocity and Fuller Participation of Developing Members.

7 Waiver Decision initially adopted by Members in 1999 (WT/L/304), and extended until June 30,2019 (WT/L/759).

¥ A more detailed analysis on the EU and US preferential duty schemes is offered by Davies and Nilsson (2013).
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The analysis is based on aggregated annual averages and could conceal differences in
preference utilization for some products, sectors, time periods, or beneficiary countries.
Further, some notified preference utilization data are based on “requested” or “claimed”
customs declarations which might have been rejected after customs clearance. In these cases,
figures for preferential trade may be slightly overestimated.

WTO Members listed in Table 2.1 have GSP-LDC or LDC-specific duty schemes in force,
some for many years. The analysis of preference utilization for LDCs takes into account the
latest year for which detailed import data are available, which for most countries is 2016; for
Chile, China, and India, the reference year is 2015.

Table 2.1: List of PTAs included in the analysis

Australia GSP-LDC 01-Jan-74
Canada GSP-LDC 01-Jul-74
European Union GSP-LDC 01-Jul-71
Japan GSP-LDC 01-Aug-71
Norway GSP-LDC 01-Oct-71
Switzerland GSP-LDC 01-Mar-72
United States GSP-LDC 01-Jan-76
Chile LDC-specific 28-Feb-14
China’ LDC-specific 01-Jul-10
India LDC-specific 13-Aug-08
Korea, Rep. LDC-specific 01-Jan-00
Taiwan, China LDC-specific 17-Dec-03

Source: Preferential Trade Arrangements database (http://ptadb.wto.org).

2.4. OVERVIEW OF PRELIMINARY RESULTS

Complementing a previous World Bank analysis,'"’ data provided by Australia, Canada,
European Union, Japan and the United States allows to measure the actual extent of
preferential trade. The import data detail which products have been imported and registered
under the respective available duty schemes. Figure 2.2 provides an indication of the relative
share of imports by duty schemes used.

J Import data for China has been submitted to the WTO Secretariat, and complemented by LDC preferential
duties sourced from ITC.

10 Espitia et al. 2018.
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Figure 2.2: Total imports by duty categories used, 2016

Australia

Canada

Japan

United States

|

|

European Union | |
|

1

10

0% 10%  20% 30% 40% 50% 60% 70% 80% 90% 0%

- MFN dutiable - MFN duty-free Reciprocal Trade Agreements - GSP - LDC

Source: WTO Integrated Database 2018.

Despite the large proliferation of regional and bilateral trade agreements in recent years,
import data for 2016 show that most trade takes place under WTO MEN rules. With some
variation among the reporting countries, around 20 to 30 percent of imported goods are
subject to MEN duties; the majority of trade in terms of value enters MEN duty free. Across
all five economies, MFN dutiable and MFN duty-free imports cover more than 80 percent
of all imports. The remaining imports use either preferential duty schemes accorded under
regional or bilateral trade agreements, or non-reciprocal preferential trade arrangements such
as GSP-LDC. It should be noted that in most cases imports under GSP-LDC schemes are
duty free; however, there are also instances where the GSP-LDC rate is only a reduced rate
compared to the MFN applied duty rate.

Imports from beneficiaries of the GSP-LDC scheme are relatively small in comparison to
overall imports (Figure 2.2). However, most of those markets are very important export
destinations for products originating in LDCs. Therefore, the following analysis will
focus on the utilization of preferences by LDCs when exporting to both developed and
developing markets. With regard to the analytical challenge of overlapping preferential
duty schemes, an additional category of “other preferential duty schemes” is introduced.
Imports for products for which a preferential LDC duty exist are then categorized into
imports entering under the LDC duty scheme and those imports entering under any other
bilateral duty scheme."'

"' The Kommerskollegium National Board of Trade, Sweden, in cooperation with UNCTAD, presented
an analysis of EU bilateral agreements, detailing preference utilization from both an exporter and importer
perspective. See Kasteng and Inama 2018.
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WTO Members adopted, at the 6th Ministerial Conference in Hong Kong SAR,, China, in
December 2005, a decision on duty-free quota-free (DFQF) market access for LDCs."” In
2019, the remaining number of dutiable tariff lines in developed markets for LDC products was
rather limited. Australia, New Zealand, Norway, and Switzerland already provide full DFQF
market access. Canada, Japan, and the European Union exclude a number of products but
reach close to 100 percent of duty-free treatment. Furthermore, some developing countries
offer significant DFQF market access to LDCs, some reaching close to full coverage.

Figure 2.3: Imports from least-developed countries by duty categories, 2016 (or latest available year)

European Union
Australia
Switzerland
Japan

Canada
Norway

USA

Taiwan, China
China
Korea, Republic of

Chile

India

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Il MFN duty-free [ PTA eligible (used) PTA eligible (other preference used)
M PTA eligible (not used) B Not eligible for PTA (MFN dutiable)

Source: WTO Integrated Database 2019.

Figure 2.3 presents import shares of products from LDCs when entering beneficiary-granting
WTO Member countries. For developed country markets, it shows that the European Union
is the most open market: 28 percent of LDC products exported to the European Union enter
MEN duty free, more than 65 percent make use of LDC preferential market access, and
some 2 percent of imports from LDCs enter under another preferential duty scheme. Across
developed country markets, around 5 to 15 percent of imports from LDCs face MFN duties
despite being eligible for preferential duty treatment. Only the United States shows a much
larger share of other preferential duty schemes used by LDCs due to overlapping preferential

12 Annex EWT/MIN(05)/DEC.
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duty regimes such as the African Growth and Opportunity Act (AGOA) and the Caribbean
Basin Trade Partnership (CBPTA). In spite of these other preferential schemes, around 40
percent of LDC products enter the US market paying MEN duties. This is largely due to a
higher number of products excluded from the GSP-LDC scheme, and a strong commercial
presence of Asian LDC clothing exporters in the US market.

Developing countries that offer preferential market access to LDCs present a more diverse
picture with regard to the utilization of these duty schemes. Both Taiwan, China, and China
offer MFN duty-free treatment to a majority of products exported by LDCs. The Republic
of Korea offers significant market access through the LDC or other preferential duty scheme;
however, a substantial share of products has no preference at all and faces MFN duties. Chile
offers LDC treatment on nearly all tarift lines; however, half of the LDC imports are not
able to utilize the preferences granted and are hence subject to MFIN duties. A very similar
conclusion can be drawn from the import statistics provided by India, where more than half
of all LDC imports are subject to preferential tariff treatment. However, only a minor part of
LDC exporters are able to take advantage of the preferential market access.

Figure 2.4: Utilization of the LDC duty schemes in developed markets
by product and duty categories, 2016"
100% - -
80%
60%
40%
20%
0%

Preferences utilized

Sugars and confectionery
Non-electrical machinery
Electrical machinery
Transport equipment
Manufactures n.e.s.
Dairy products

Textiles

Chemicals

Fish and fish products
Leather, footwear, etc.
Petroleum

Clothing

Fruits, vegetables, plants
Wood, paper, etc.
Cereals and preparations
Other agricultural products
Oilseeds, fats and oils
Minerals and metals
Beverages and tobacco
Animal products

Coffee, tea

Cotton

Il MFN duty free [0 PTAeligible (used) PTA eligible (other preference used)
Il PTAeligible (notused) [ Not eligible for PTA (MFN dutiable)
Source: WTO Integrated Database 2019.
Figure 2.4 shows aggregated import data across all developed countries providing preferential

market access through GSP-LDC schemes (as listed in Table 2.1, 1.e., Australia, Canada, European
Union, Japan, Norway, Switzerland, and the United States), broken down by product category.'

13 Data from Australia, Canada, European Union, Japan, Norway, Switzerland, and the United States.

" For more information on Multilateral Trade Negotiations Product Categories and the alignment to the
Harmonized System (HS), please consult: http://stat.wto.org/idbdata/MTN_product_classification_e.pdf.
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The vertical bars, representing sectors, indicate the proportion of LDC imports by duty
scheme. For example, in Textiles, not all LDC textiles enter developed countries duty free; a
small proportion pays MEN duties, while other textile products enter MFN duty free. The
majority of LDC-produced textiles make use of the LDC duty scheme when exported,
or use another preferential duty scheme. All product categories—with the exception of
cotton—show a red bar, which depicts the proportion of imports that paid MFN duties
irrespective of being eligible for preferential treatment. Sectors that show a relatively low

99 ¢

utilization of preferences include “sugars and confectionery,” “non-electrical machinery,”

99 ¢

“electrical machinery,” “transport equipment,” and “manufactures n.e.s.,” followed by “dairy

products,” “textiles,” and other sectors shown in red in Figure 2.4.
Figure 2.5: MFN duties paid on GSP-LDC preference-eligible imports
by product category, 2016 (USD million, log scale)
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Source: WTO Integrated Database 2019.
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Figures 2.3 and 2.4 both present proportions and shares based on observed import values, but it
needs to be noted that some sectors show a significantly higher annual export volume and value
than others. LDC exports to beneficiary-granting WTO Members in 2016 are dominated by

exports of “petroleum,” “clothing,” and “minerals and metals,” which account for around 80
percent of LDC products exported in terms of value to developed markets analyzed.

Figure 2.5 provides an overview of MFN duties paid on LDC products that are eligible for
preferential duty treatment. The values on the logarithmic scale present estimates of duties
paid in developed country markets in the year 2016.The analysis reveals that some sectors are
more prone to non-compliance or non-utilization than others, in particular the “clothing,”
“sugars and confectionery,” and “petroleum” sectors. These three sectors are responsible for
about 75 percent of all duties paid on products that are eligible for GSP-LDC preferential
tariff treatment. Countries most affected overall, across all sectors, include Bangladesh,
Cambodia, as well as Angola, Ethiopia, and Myanmar.

In the year 2016, duties of around USD 310 million were paid on products exported by
LDCs to developed countries that could have benefited from preferential tariff treatment,
most of these entering the European Union. This represents about 5 percent of all LDC
imports in the developed markets which have been analyzed.

2.5. CONCLUSIONS

Complementing the analysis on the scope of preferential trade agreements, this chapter
examines preference utilization of non-reciprocal LDC schemes across various beneficiary-
granting WTO Members.The data are sourced from notifications to the WTO, following the
establishment of the Transparency Mechanism for Preferential Trade Arrangements in 2010,
which enabled the WTO to construct a unique database on preference utilization.

The data show that for developed countries, trade on an MFN basis, either MFN dutiable
or MEN duty free, constitutes around 80 percent of total imports. The remaining imports
benefit from bilateral or regional trade agreements. Only a relatively small share of LDC
exports enters developed countries under non-reciprocal duty schemes such as GSP-LDC.
Nevertheless, for many developing and least-developed countries, non-reciprocal preferential
duty schemes offer important market access opportunities.

The analysis on preference utilization reveals that LDC exporters make good use of
preferential duty schemes. In developed preference-granting Member countries, close to
90 percent of total imports from LDCs are either MFN duty free or using the GSP-LDC
preferential market access, apart from the United States, where other preferential duty
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schemes are used, in particular AGOA. Also, some developing countries offer significant
market access opportunities for products from LDCs.

A sectoral analysis across developed countries uncovers large differences in the utilization
of preferences. Some sectors seem to allow a higher share of LDC exports to benefit from
preferential tarift treatment, whereas other sectors benefit much less. LDC exporters not
using preferential tariff treatment were paying MFN customs duties of more than USD 300
million in the year 2016. Helping least-developed countries make better use of preferential
duty schemes will reduce those tarift-related trade costs.
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Export Restrictions

3.1.INTRODUCTION

International trade negotiators have focused heavily on lowering tariffs and other forms
of protectionist barriers for imports, but have devoted much less attention to reducing
similar barriers for exports. However, both distort trade. With the rise of preferential trade
agreements (PTAs), legal disciplines on export restrictions have become more commonplace.
Through the World Bank’s Deep Trade Agreements Database, we identified 246 PTAs with
some legal provision that impacts the use of export restrictions. This chapter highlights the
major findings of this study.

At the onset, it may be worth considering why some trade negotiations aim to put in place
legal disciplines on export restrictions. The General Agreement on Tariffs and Trade (GATT)
already imposes certain limitations on export restrictions. Article XI of the GATT, which
governs quantitative restrictions on trade, imposes a general prohibition on the use of export
bans, quotas, licenses, and other forms of quantitative restrictions. However, the GATT
stipulates a limited set of circumstances when this prohibition does not apply. Furthermore,
it preserves the right of members of the World Trade Organization (WTO) to enact export
duties, taxes, or other charges on goods destined for export. Finally, the general exceptions
outlined in GATT Articles XX and XXI provide yet another set of circumstances when
WTO members may be exempt from their obligations on export restrictions.

In a sense, the existing system operates not to curtail export restrictions, but simply to
transform such restrictions into a simpler, more transparent format. Just as the GATT sought
to transform the multiple forms of import restrictions into import tariffs, it also sought to
do so with export restrictions. By prohibiting export bans, quotas, and licenses, the GATT
forces WTO members to resort to export taxes as the primary form for restricting exports.
Reducing these restrictions into a quantifiable format then makes it easier for governments
to bargain across products, with the hope of finding mutually beneficial outcomes in which
the restrictions are lowered over time.

In theory, trade negotiators could have focused on negotiating both lower import tariffs and
export taxes. In reality, however, negotiators have focused much more on the latter. From a
political economy standpoint, this makes sense, at least historically. Domestic industries cared
much more about gaining access to foreign markets. They cared much less about whether
foreign governments imposed high export taxes that dissuaded their foreign competitors
from exporting competitive goods.

With the rise of global value chains, however, export taxes and other forms of export
restrictions have taken on added importance. High export taxes can restrict the outflow of

certain critical inputs for global production chains, causing supply shortages and increasing
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costs. Particularly if the export restriction is enacted by a country that is a major supplier of
a particular product on the world market, this can create distortions in the available supply
across domestic and foreign markets, giving rise to price differences. Further, uncertainty
over the future course of a government’s policies on export taxes can affect investment
decisions and the design of production chains. Firms may choose to allocate parts of their
downstream production chain to domestic producers to avoid the costs and additional
uncertainty triggered by the export tax.

Cognizant of this possibility, some governments have focused on export taxes and other
forms of export restrictions as yet another instrument for driving industrial policy. In recent
years, several high-profile cases concerning China’s export restrictions on raw materials' have
been litigated before the WTO Dispute Settlement Body. In addition to challenging export
policies through litigation, trade policymakers are increasingly seeking greater discipline on
export taxes and other forms of export restrictions permissible under existing WTO law.

Given the lingering stalemate in multilateral negotiations, the vast majority of additional
disciplines have emerged in PTAs. Not surprising, a key motivation for such disciplines is the
desire to seek a deeper integration with trading partners, although the nature of the desired
integration may differ.

In one such scenario, the trading partner has no inherent problem with the industrial policy
or other development-related policy of the country that imposes an export tax. Its goal is
simply to ensure that its producers are not placed at a competitive disadvantage relative to
domestic producers. In other words, it seeks to benefit from, rather than be harmed by, the
industrial policy that the trading partner has put in place, via a deep-integration PTA.

To understand this scenario, suppose Country A is a dominant supplier of widgets worldwide.
It imposes an export tax on widgets, causing a price distortion in world markets. Widgets
now cost less in Country A than they do in the rest of the world, including Country B. If
the price distortion is large enough and widgets are an important enough input, then this
export tax will induce a percentage of downstream producers reliant on widgets to move
their production to Country A so as to lower their cost. This includes producers in Country
B. By securing a commitment that Country A will not apply export taxes for widgets bound
for Country B, the price distortion disappears for producers in Country B. They now have
a comparative advantage over producers in the rest of the world, in line with producers in
Country A. This saves jobs, because producers in Country B will no longer find it necessary
to shift their production to Country A. More importantly, the combination of the export

! These cases include China — Measures Related to the Exportation of Various Raw Materials (DS394, 395 &
398), China — Measures Related to the Exportation of Rare Earths, Tungsten and Molybdenum (DS431, 432 &
433), and China — Export Duties on Certain Raw Materials (DS508 & 509).
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tax plus a PTA guaranteeing no export taxes creates an incentive for producers in the rest of
the world to move their production to Country B, so as to secure cheaper widgets. Notice,
however, that this objective is achieved only if Country A agrees to a restriction on export
taxes that is not applied on a most-favored-nation (MFN) basis.

In the example above, Country B seeks the new disciplines on export restrictions in the PTA
in order to maximize the benefits its producers will receive from the deeper integration with
Country A. It is not seeking to change Country A’s overall policy.

By contrast, an alternative scenario is one where Country B may have an ideological problem
with the use of export restrictions as a whole. It is seeking to create deeper economic
integration among like-minded countries that share its principles. In this instance, Country
B may demand that Country A curtail its use of export restrictions as a condition for deeper
integration with Country B’s economy. Here, Country B is seeking explicitly to change
Country A’s trade practices, and by extension, economic policies altogether, through these
new legal disciplines. It may even (but not necessarily) seek to have Country A extend these
new obligations on an MFN basis to non-PTA partners.

Both of these scenarios arrive at the same endpoint: a deeper integration between the
economies of Country A and Country B as a result of the PTA. However, the two scenarios
are driven by starkly different motivations. While in the former, countries accept the use
of trade-distorting export policies to influence supply chain decisions, and simply seek to
deepen their relationship with those advancing such policies, the latter scenario conceives
of PTAs as helping to build the foundation for future multilateral rules designed to limit
export-oriented protectionist policies.

Because this study relies entirely on an analysis of treaty provisions, and because the crafting
of such provisions does not allow us to readily identify which motivation is at work, it is
difficult to posit the underlying motivations driving the rise in recent years of PTAs with
rules on export restrictions. Both forces discussed above are likely at work in this push
toward deeper integration, but their relative proportion is not possible to discern on the
basis of the work to date. Such an analysis requires work beyond the scope of this study,
including interviews with treaty negotiators. This issue is simply noted so that one does not
inadvertently draw too expansive a conclusion on the basis of this study.

Nevertheless, this study does lead to several interesting findings. They include the following: A
substantial proportion of PTAs, well in excess of two-thirds, include some legal discipline on
export restrictions and/or export taxes. The inclusion of such provisions dates back to the GATT
era. Unlike some of the other elements of PTAs analyzed for this Handbook, which are growing
in popularity as economies integrate more deeply, legal disciplines on export restrictions are not
a new phenomenon. Rather, they are a classic element of preferential trade agreements.
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The three most common forms of export restrictions are requirements on: (a) export
certificates of origin, (b) export taxes, and (c) quantitative restrictions on exports.” Not
surprisingly, these are also the most common forms of export restrictions for which additional
disciplines are created through PTAs. As far as export taxes and certification requirements
are concerned, the new legal disciplines found in PTAs are predominantly WTO+ in nature.
However, the same is not true of quantitative restrictions on exports. Some PTAs merely
incorporate WTO commitments without change, whereas others are WTO+ largely because
they limit the scope of applicable exceptions.

Unlike some other areas studied in this volume, it is not possible to identify approaches to
export restrictions that are specific to a particular trading power. For the most part, there is
no discernible American or European template that emerges as the basis for PTA rules. Nor
are there apparent differences in regional approaches. However, it is clear that the major users
of various forms of export restrictions—such as China, Argentina, Russia, and Vietnam—
are among those most resistant to the creation of new rules constraining the use of export
restrictions via PTAs. Nevertheless, even they have agreed in some instances to accept new
rules in exchange for greater access to certain export markets.

As compared to import restrictions, much less work has been done via trade negotiations
to curtail protectionism in the form of export restrictions. However, as this chapter will
illustrate, to the extent that new rules to address this barrier are being negotiated, this is being
done through PTAs. The impact of this effort on global supply chains is still emerging and
will continue to be felt in coming years.

3.2. LITERATURE REVIEW

Several recent studies have focused on the issue of export restrictions in PTAs. A study
conducted by the OECD examined a total of 93 regional trade agreements covering a wide
range of geographies.’ The study’s sample included PTAs concluded by six major trading
powers (United States, European Union, European Free Trade Area countries, China, Japan,
and Canada) as well as a series of regional trade agreements in Africa, Asia, Latin America, and
Eastern Europe/Central Asia. The study also included a handful of agreements concluded
by developing countries across regions (e.g., India-MERCOSUR). In constructing their
sample, the authors of the OECD study aimed for geographic and income-level diversity,
with 70 of the 93 PTAs including at least one developing country, and 27 of the 93 PTAs
being exclusively among developing countries.

2 Mendez Parra et al. 2016, p- 14.
3 Korinek and Bartos 2012.
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The study focused primarily on two forms of export restrictions: (a) quantitative restrictions
on exports, and (b) export taxes. It found that more than four-fifths of the sampled PTAs
include some language on quantitative restrictions, with the majority of these simply
reaffirming the language found in GATT Article XI. Approximately one-sixth of the sampled
PTAs include prohibitions on quantitative restrictions on exports which exceed those of the
WTO. Somewhat more surprising was the finding that nearly one-quarter of the sampled
PTAs contain disciplines on quantitative export restrictions that are weaker than the WTO
requirements. In most instances, these WTO- provisions allow quantitative restrictions to be
applied on bilateral trade for a wider range of goods than what is stipulated in the GATT.
With regard to export taxes, the authors found that more than 70 percent of the sampled
PTAs include some disciplines on export taxes.

In general, the OECD study concluded that governments are striving to improve upon
WTO disciplines on export restrictions in a variety of ways, without any one approach
appearing to dominate. Many seek to include greater precision than what is contained in
existing WTO rules—by using a list approach, by imposing a time limit, and/or by imposing
a cap on the export tax. Others seek to further limit the scope of exceptions that can be
applied to justify export restrictions.

A second study was commissioned by the European Parliament’s Committee on Development.* It
examined the impact of the export restrictions contained in the EU’s PTAs with least-developed
countries (LDCs).Within EU parlance, these are known as the Economic Partnership Agreements

(EPAs) with the African, Caribbean, and Pacific (ACP) countries. The authors noted that the EU
requirements differ for both export restrictions and export taxes, depending on the agreement.

The study found that the enactment of stricter disciplines for export restrictions and export
taxes 1s likely is to have a negative impact on consumer prices in the short term, which may
be partially offset in the long term if the restrictions give rise to greater competitiveness. The
overall impact, the authors suggested, will depend on the economic size of the country applying
them. Tighter disciplines may cause LDCs to increase the rate of extraction of non-renewable
resources. Given these findings, the authors recommended that the EU revisit its EPAs with
selected ACP countries and consider introducing greater flexibility particularly for LDCs and
more room for special and differential treatment, as it already does in some agreements.

While there have been several other additional studies examining the trade impact of export
taxes and export restrictions, few have examined the subject specifically in the context of
PTAs.> This study is an attempt to fill this gap.

* Mendez Parra et al. 2016, p.14.

> Examples of other studies that have analyzed the trade impact of particular export restrictions include
Estrades et al. 2017, Laborde et al. 2013, Martin and Anderson 2011, and Solleder 2013.
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3.3. METHODOLOGY

This study draws from the World Bank’s Deep Trade Agreements Database of 295 PTAs
signed through December 2016. Efforts were made to update the content of the PTA if
it had undergone any changes during the ratification period or re-negotiations following
the initial signing, as was the case for the Comprehensive and Progressive Trans-Pacific
Partnership (CPTPP). However, the findings in this study do not reflect PTAs that were
signed in 2017 or later (e.g., the EU-Japan Economic Partnership Agreement).

A team of researchers at Harvard Law School identified 46 different possible elements
of export taxes and other export-related disciplines within PTAs to be coded for this
study. The work of identifying these fields and developing this template was an iterative
process, whereby a non-random group of selected PTAs across time periods negotiated
by a diverse set of governments was examined in batches. During each iteration,
relevant provisions were identified. This allowed for the creation of a preliminary
template, which was then revised again with the next batch, until the researchers were
relatively confident that they had identified the relevant universe of potential elements
and created a robust template.

Based on this template, each agreement was coded by one researcher and subsequently
checked by another. Each of the four researchers involved in the coding had previous
knowledge of international trade law as well as practical experience working with the
international trade practice of a major law firm.  Errors and coding inconsistencies
were subsequently resolved by the group as a whole, in consultation with the principal
investigator.

Altogether, the 46 fields coded can be divided into seven difterent categories:

* Export Quotas and Quantitative Restrictions: Coding for whether the PTA
mandates the elimination of all export quotas and quantitative restrictions across parties,
or simply prevents the parties from imposing new ones. Also, coding for whether the
disciplines take the form of scheduled commitments and/or exceptions.

e Export Taxes: Coding for whether the PTA requires the elimination of all export
taxes or simply prohibits the imposition of new ones. Also, coding for whether parties
are required to schedule export taxes or whether the PTA simply delineates a series of
exceptions to the general rule.

* Export Price: Coding for whether the PTA prohibits the parties from imposing

export price requirements.
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* Export Licensing: Coding for whether the PTA extends the application of the
import licensing agreement to export licensing. Also, coding for whether the PTA
requires the disclosure of certain contact points and procedures related to export
licenses.

* Administrative Fees and Formalities: Coding for whether the PTA places
any restrictions on the forms of administrative fees that can be imposed on exports.
Also, coding for whether the PTA imposes any procedural requirements related to
administrative fees and formalities.

e Export Certification of Origin: Coding for whether the PTA imposes any
requirements concerning rules and procedures related to an export certification of
origin. For example, certain PTAs might prescribe rules related to the issuance of
such certification, or include a list of mandatory documentation. Also, coding for
whether there are certain recordkeeping and notification requirements related to
certification.

* Investment Rules Related to Exports: Coding for whether the PTA’s investment
chapter prohibits the imposition of export-related performance requirements. This
might include, for example, a requirement that a certain proportion of outputs be
allocated to the domestic market, or that the amount of permissible exports be
linked to imports and/or investment inflows.

* Non-Tariff Measures: Coding for whether the PTA contains a general prohibition
on the imposition of non-tariff measures related to exports, or contains a narrower
provision explicitly tailored to the port/point of departure of exports.

 Agriculture-Specific Measures: Coding for whether the PTA includes particular
provisions related to export restrictions on agricultural products,such as the requirement for
advance notification of restrictions imposed for food security purposes, and/or for certain
forms of export certification as attestation for sanitary and phytosanitary requirements.

Beyond simply coding whether or not a particular provision is included in the PTA, the database
also includes information about the enforceability of the provision.The researchers highlighted
whether the language was binding with state-to-state dispute resolution, binding but without
a formal dispute resolution mechanism, a best endeavor provision, or not binding whatsoever.

In addition, the database notes whether the coverage of any particular provision applies only
to specific sectors, rather than having general application. In very few instances was this
limited application found to be the case.
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Altogether, the coding exercise found that 246 out of the 295 PTAs in the Deep Trade
Agreements Database contain at least one provision concerning export taxes or other
export restrictions. Given both the number of PTAs and the breadth of the export-related
provisions examined, this database is believed to be the most comprehensive to date in terms
of documenting the possible range of legal disciplines imposed on exports through PTAs.
However, some limitations in the methodology ought to be noted:

First, the methodology simply notes whether or not the PTA restricts the use of export
taxes, export quotas, or other types export requirements. This is coded on a binary
basis, in line with what was agreed upon among various investigators for the World
Bank’s Deep Trade Agreements project. No effort was made to examine the scope
of goods that are subject to such restrictions as a result of the PTA. Therefore, a PTA
that includes a negative list of five products for which export taxes are permissible is
coded identically to one that includes 100 products. Additional work would be needed
to further differentiate among the various schedules included in the annexes of PTAs
beyond what was done in this exercise.

Second, the methodology does not take into account the volume of trade affected
by a particular provision. For example, the impact of a provision requiring the
elimination of all export taxes between two parties to a PTA is quite different if less
than 0.01 percent of their bilateral trade is subject to such export taxes as opposed to
5 percent of bilateral trade. However, the information found within the PTA itself
does not allow for a determination of the breadth of existing trade impacted by a
particular provision. To do so would require additional work examining the precise
nature of the taxes, quotas, or other restrictions in place at the time of the PTA’s
entry into force.

Finally, in the case of export taxes, the database also does not capture the average weighted
applied rate for such taxes prior to and after the PTA’ entry into force. In the case of
imports, this statistic is often cited to examine the impact of a PTA on reducing import
barriers to market access. Similar work could also be done with regard to the impact of
a PTA on reducing export taxes.

3.4. FINDINGS

Since 2009, the OECD has collected information on export restrictions for raw materials,
covering 66 metals and minerals in more than 84 countries (treating the EU as a single
entity). The OECD has engaged in a similar effort for agricultural products, but for a smaller
range of products. The OECD’s research has found that a sizeable number of WTO members
maintain export restrictions of one form or another. A set of OECD researchers identified
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more than 900 instances between 2009 and 2012 in which export restrictions were introduced
or tightened on industrial raw materials, and more than 300 such instances between 2007
and 2011 for agricultural commodities.® Whereas the restrictions for agricultural products
were often temporary in duration, those for raw materials tended to be medium or long
term. The vast majority of export restrictions are applied by emerging economies and
developing countries, including least-developed countries.” Against this backdrop, it is not
altogether surprising that PTAs seek to curb the use of export restrictions.

3.4.1 Prevalence

In terms of the prevalence of these elements, more than three-quarters of the PTAs notitfied
to the WTO have some form of legal discipline concerning export restrictions. This reflects
a growing desire by governments to use PTAs as a mechanism to fill gaps within existing
WTO law in this area.

Several of the PTAs that incorporate provisions concerning export restrictions are economic
integration agreements or customs union agreements that prohibited the imposition of such
measures among its members. For example, Article 16 of the Treaty of Rome establishing the
European Economic Community required the elimination of all customs duties on exports
among its members.

One of the earliest free trade agreements to incorporate a robust set of binding rules
on export restrictions was the US-Israel FTA, which entered into effect in September
1985. Article 4 of that agreement prohibited the introduction of any “new customs
duties on [...] exports or any charge having equivalent effect and any new quantitative
restrictions on [...] exports or any measure having equivalent effect” that was in effect
on the date of entry into force of the FTA and deemed “not inconsistent” with the
GATT. Furthermore, Article 13 prohibited either party from imposing “as a condition
of establishment, expansion or maintenance of investments by nationals or companies
of the other Party, requirements to export any amount of production resulting from
such investments.” Finally, Annex 3.9 enumerated certain requirements on authorities
concerning export certificate of origin, including a baseline as to the information that
must be contained within such certificates.

Figure 3.1 notes the evolution in the number of treaties containing with export tax and/or
other export-related provisions. As the number of PTAs have proliferated in the past decade,
so too has the number of PTAs that address export-related elements of trade. Figure 3.1 also
makes clear that the inclusion of such provisions in not entirely a recent phenomenon. Such

® Fleiss et al. 2014.

7 For additional information highlighting patterns of use by developing countries, see Mendez Parra et al. 2016 at 11-17.
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provisions date back as far as the late 1950s, when treaties establishing economic integration
areas required the elimination of export taxes between the parties. However, in recent
years, the breadth and scope of the provisions included in such treaties have expanded as the
number of PTAs have proliferated.

Figure 3.1: Number of PTAs addressing export taxes and/or other export-related provisions
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Source: Deep Trade Agreements Database.

Figure 3.2 highlights the percentage of PTAs that include some provision concerning export

restrictions. Since 1990, more than two-thirds of PTAs that enter into force in any given

five-year period have included some disciplines on export restrictions. The concept of
Figure 3.2: Percentage of PTAs addressing export tax and/or other export-related restrictions, 1991-2015
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including such provisions in a PTA was already established during the GATT era, before the
recent explosion in PTAs. This should not be altogether surprising, since GATT Article XI
is widely considered to be one the foundational tenets on which the GATT rests.

Figure 3.3 reflects the same breakdown on the percentage of PTAs that include some provision
concerning export restrictions by five-year period, but only for PTAs concluded exclusively
among developing countries according to GATT Article XXIV (as opposed to the Enabling
Clause). It shows that a slightly lower percentage of treaties containing additional rules on
export restrictions, as compared to all treaties. Even so, more than half of all treaties concluded
in this category contain some additional rules governing export restrictions.

Figure 3.3: Percentage of PTAs concluded in developing countries addressing export taxes
and/or other export restrictions, 1991-2015
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Table 3.1 lists the relative frequency of the most commonly found provisions in PTAs coded
for this study. While no particular type of provision commands widespread inclusion in almost
all PTAs, what is striking is the fact that certain principles find their way into approximately
two-thirds of all PTAs. These can be classified into three main types: (a) prohibitions on
export taxes (either new or all); (b) prohibitions on export quotas (either new or all); and
(c) requirements for export certificates of origin designed to prevent such certificates from
being used as a non-tariff barrier.

At first glance, there do not appear to be temporal patterns associated with the adoption of
such provisions, nor are there patterns associated with the relative level of development of
the parties to the treaties. Further in-depth examination ought to be conducted to check
whether this is truly the case.
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Table 3.1: Most common ﬁrovisions found in PTAs concerning export taxes
and other export-related restrictions

Prohibits all export taxes between/among the parties, either with or without reference to exceptions 70%
Prohibits new export taxes, either with or without reference to exceptions 68%
Imposes rules on government authorities for the issuance of export certification 65%
Establishes recordkeeping requirements for the issuing authority for export certification of origin 64%
Establishes penalties for false declarations related to export certification 62%
Establishes a limitation on the period of validity for an export certificate of origin 61%
Prohibits all export quotas / quantitative restrictions between/among the parties,

with or without reference to exceptions 61%
Includes a list of mandatory documentation required for export certification 58%
Includes exemption from requiring export certification of origin 54%
Prohibits new export quotas / quantitative restrictions between/among the parties 53%
Prohibits an increase in the rate of any existing export tax 52%

3.4.2 Quantitative restrictions on exports

GATT Article XI governs quantitative restrictions on trade, covering imports and exports
alike. If one were to parse its language to highlight the legal discipline relevant for exports

only, the provision would read:

No prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, [. . .] export licenses or other measures, shall be instituted or
maintained by any contracting party [. . .] on the exportation or sale for export of any
product destined for the territory of any other contracting party.

As mentioned earlier, a number of general and specific exceptions apply to this provision.

Given the explicit and stringent WTO rules prohibiting the use of quantitative restrictions
on exports except in limited circumstances, it should not be altogether surprising that few
governments employ this approach. Nevertheless, a handful of instances do exist.

Consider, first, why countries might choose to apply export restrictions on raw materials.
For the vast number of the minerals and metals required for global industrial supply chains,
OECD researchers have found that production is dominated by a handful of countries.® If
producers in such countries were able to coordinate among themselves and limit the supply
on world markets, they could use their cartel power to control the price of the raw material.

8 For example, the top five producing countries account for 95 percent of the global production of antimony
(with China alone accounting for 82 percent), 97 percent for lithium (with Chile alone accounting for 49
percent), and 99 percent for platinum group metals (with South Africa alone accounting for 59 percent).
See Fleiss et al. 2014, p. 21.
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This would allow them to raise their overall profit. In addition, governments might try
to use export restrictions to create an artificial price wedge between global and domestic
prices. This could be part of a broader comprehensive strategy to entice foreign investment
in sectors dependent on such minerals or metals as an input. Foreign firms might choose to
shift their supply chains in order to take advantage of the price wedge and/or to obtain more
stable access to the input.

While these might, in theory, appear to be attractive reasons for defying explicit WTO rules,
the reality 1s that very few countries have employed this tactic. For the period 2009 to 2012,
OECD researchers found that China was the only WTO member to have applied quotas
to control the export of minerals and metals.” As noted earlier, these actions have been
challenged in WTO litigation. In one instance, China’s action was in response to a territorial
dispute with Japan.'” In other instances, the actions may have been part of an effort by
China to curtail industrial pollution or to attract investment in key high-tech sectors.!' More
recently, some have warned that China might consider employing this tactic in response to
growing trade pressure from the United States.'?

For agricultural products, the rationale for export quotas or other quantitative restrictions
may differ. Governments may wish to create an artificial price wedge, not for the sake
of attracting downstream agro-processing business, but simply to keep prices lower for
domestic consumers. In analyzing quantitative restrictions for exports of agricultural bulk
commodities, OECD researchers found that a larger number of countries use this tactic,
including Argentina, Belarus, Russia, and Ukraine."”

Because anumber of countries continue to use export quotas despite relatively clear prohibitions
in WTO law except in particular circumstances, a substantial number of governments have
found it necessary to incorporate such a provision in their PTAs. Approximately three-fifths
of all PTAs analyzed for this study contain provisions addressing this issue.

Many PTAs simply incorporate GATT Article XI outright as part of the treaty, without any
major modification to the scope of permissible exceptions. Doing so renders the prohibition
on quantitative restrictions on exports subject to dispute settlement proceedings under the
PTA, and therefore, introduces yet another means of enforcing the WTO prohibition.

? Ibid.

' Bradsher 2010.

" Morrison and Tang 2012.

12 Hornby and Sanderson 2019.

13 Fleiss et al. 2014, pp. 39-40, 60-61.
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In some instances, while the scope for legally permissible quantitative restrictions remains
the same as under the GAT'T, the PTA imposes additional procedural requirements. For
example, Article 99 of the Japan-Indonesia PTA requires that for quantitative restrictions on
energy and mineral resources, the party imposing such a restriction shall provide relevant
information to the other party as soon as possible and respond to any questions posed, with
a view toward avoiding disruption of ordinary business activities between the parties.

Some PTAs, however, achieve a WTO+ outcome by limiting or restricting the scope of
exceptions for quantitative restrictions to a narrower set of circumstances than are set out
in the GATT. An example is the Turkey-Georgia PTA.The language of its Article 7, which
bans quantitative restrictions on exports, mirrors that of GATT Article XI:1. However, the
PTA does not contain exceptions along the lines of GATT Article XI:2, which allows for
temporary imposition of quantitative restrictions to prevent or relieve critical shortages of
foodstuff or other products deemed essential, among other circumstances. Moreover, the
general exceptions of the PTA are narrower than those found in GATT Article XX. As a
result, the circumstances under which either party can impose export restrictions is narrower
than would be the case absent the PTA.

One might expect the inclusion of WTO+ provisions on export quotas to be more
prevalent in PTAs involving the countries that apply export quotas with greater regularity.
After all, according to one theory mentioned above, a PTA partner might wish to seek
deeper integration with the quota-imposing trading partner, so as to ensure that it can access
necessary raw materials or agricultural products. However, this study finds little evidence to
support that theory. If anything, countries such as China are careful to not agree to WTO+
language concerning export restrictions. At best, they agree to incorporate GATT Article XI
mutatis mutandis into the PTA. Larger emerging economies, which are also likely to resort to
export quotas, can also exert their power in PTA negotiations to resist any WTO+ demands
from their PTA partners that seek to curb their use.

3.4.3 Export taxes

Whereas GATT Article XI prohibits export quotas, the same is not true of export taxes. Not
surprisingly, these taxes are used with much greater frequency by WTO members. A study
conducted by the WTO Secretariat'* estimated that approximately one-third of all WTO
members employ export duties, including two-thirds of the LDCs that have been reviewed
in the context of the Trade Policy Review Mechanism.

Drawing on the OECD Inventory of Restrictions on Exports of Raw Materials and earlier
analysis by OECD researchers, a study for the European Parliament found a sharp rise in

1 piermartini 2014, p. 2.
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the use of export taxes since 2006." That study suggests several motivations for the use of
export taxes, including a desire to increase revenue, keep domestic prices low, improve food
security, and support industrial policy. During recent periods of volatility in agricultural
commodity prices (2006-08 and 2010-11), export taxes were a popular form of export
restrictions designed to guarantee domestic food supply and keep domestic prices insulated
from external price spikes.'®

The users of export taxes are primarily larger developing countries with the power to affect
the terms of trade.'” Why is this the case? Any country enacting an export tax experiences
two effects. The first is an efficiency effect, which results in a welfare loss caused by the
production and consumptions distortions arising out of the export tax. This loss occurs
regardless of size of the economy. The second effect is a positive terms-of-trade effect. In
theory, an increase in the export tax could lead to an increase in the world price of the
commodity, which results in a terms-of-trade gain. However, the ability to move the world
price depends on the share of the overall market for the taxed product held by the country
enacting the export tax. If its share is rather large, it can move the world price; however, if it
is not, then it cannot. Therefore, only countries with a large share of the global market for
a particular good will find it worthwhile to enact an export tax on that good, as only those
countries can reap a terms-of-trade gain to offset the efficiency loss.

The OECD study documented more than 900 instances of export taxes being imposed on
raw materials from 2000 to 2012. In analyzing these data, the study found that Argentina
was, far and away, the largest user of export taxes, accounting for nearly two-thirds of all
instances of export taxes enacted during this period.'® Two other frequent users were China
and Vietnam. The three countries collectively accounted for more than four-fifths of the
worldwide use of export taxes on raw materials from 2000 to 2012."

By far, almost all of the users of export taxes during this period were developing countries.
Although Argentina, China, and Vietnam dominated, a wide range of other developing
countries also used export taxes. For example, Cameroon applied an export tax for logs,
Mozambique for cashews, and Pakistan for bones, hides, and skins.?

According to the OECD data, the most common category of products for which export
taxes were applied in this period were cereals, oil seeds, edible vegetables, and edible fruit.

!5 Mendez Parra et al. 2016.

16 Beckman et al. 2018; Estrades et al. 2017.

7 For an explanation as to why this is the case, see Piermartini 2004.
¥ Mendez Parra et al. 2016, p. 14.

1 Ibid.

20 piermartini 2004,
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Altogether, agricultural and food-related products accounted for the majority of export taxes
on raw materials. The other major category included metals and minerals such as ores, base
metals, and salts, as well as their downstream products such as iron and steel.

Because the OECD data do not separate out the motivations for enacting export restrictions
by type, in general, it is difficult to discern countries’ motivations for using export taxes and
other types of restrictions. However, for countries where export taxes are either the dominant
or only form of export restrictions, the government’s motivations are easier to discern. Two
such countries are Vietnam and Argentina. The OECD data suggest that for Argentina, the
key motivations for enacting the large set of export taxes appear to be to increase revenue
and keep prices low.*! For Vietnam, the main drivers for export taxes are to secure domestic
supply and for food security.??

With this background in mind, let us now turn to discuss certain trends that stand out
when analyzing the numerous PTAs with restrictions on export taxes. Because the WTO
agreements do not contain any outright disciplines prohibiting export taxes, note that all of
the various forms of legal disciplines discussed below can be considered to be WTO+.

AsTable 3.1 makes clear, more than two-thirds of the PTAs examined in the sample contain
some form of a general prohibition of export taxes between the two parties. In other words,
the PTA extends the general ban on quantitative restrictions for exports to export taxes
as well. Similar to the WTO’s legal discipline on quantitative restrictions, the treaty then
includes a series of exceptions to the general prohibition. These exceptions are often based
on the language of the exceptions found in GATT Article XI:2, and/or on the general
exceptions contained in GATT Article XX.

However, there is large variation in terms of how the legal discipline is constructed, especially
with regard to the exceptions. In some instances, the PTA provides for only situational
exceptions that are quite narrow. For example, the PTA between Taiwan, China, and
Nicaragua requires that all export taxes between the two parties be eliminated unless a party
confronts the exceptional circumstance of a domestic shortage or a domestic stabilization
plan. The Japan-Mexico PTA does not allow export taxes to be applied even in the case of a
domestic shortage, but it does provide for a few general exceptions such as for the protection
of public morals or the protection of human, animal, or plant life or health.

Another variation is when the PTA contains a general prohibition but exempts a vast
category of products. One such category is agricultural products. For example, to date, the

2! Mendez Parra et al. 2016, p- 13.
22 .
Ibid.
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PTAs concluded by the European Free Trade Area (EFTA) exempt unprocessed agricultural
goods in Harmonized System (HS) chapters 1-24, while several of the PTAs concluded by
the EU make clear that the export tax prohibition applies only to industrial goods. Other
common exemptions are for precious metals and precious stones, or other natural resources
such as wood or logs.

Yet another variation is when the PTA does not contain a categorical exception for particular
goods, but instead includes a positive list of exempt goods that are identified according to their
product specification codes. For example, Article 2.6 of the Costa Rica-Singapore PTA bans
export taxes, but makes an exception for those designated in a separate annex that is part of the
agreement. Those export taxes that are not scheduled in the annex must be eliminated.

For each of these variations, the permissible export tax imposed in accordance with the exceptions
may be subject to further limitations. Consider two examples of the types of limitations that may
be written into a PTA. Under the original North America Free Trade Agreement (NAFTA),
there was a one-year limit on how long an export tax may be applied. Another example is a
requirement that the export price resulting from application of an export tax may not be higher
than the comparable domestic price for the same good. This type of requirement can be found
in NAFTA as well as in several other PTAs to which Canada is a party.

Not all of the PTAs with a WTO+ legal discipline on export taxes contain a general
prohibition. Some only go so far as to require that the parties not enact any new export taxes
between them. Other PTAs allow the parties to maintain certain export taxes, but require
that they not be raised. One or both of these requirements might also be found in instances
where there is a general prohibition with exceptions, as well as in those PTAs without a
general prohibition.

In addition, some PTAs require that any existing export taxes be lowered or phased out
according to a schedule contained in the PTA.The idea is to treat negotiations over export
taxes in much the same manner as import duties. Furthermore, a phase-out provision
provides domestic industry with time to adjust and may lower domestic opposition to new
obligations on export taxes.

Recall that three countries (Argentina, China, and Vietnam) account for a substantial portion
of all export taxes imposed worldwide. Therefore, it may be worth elaborating on the PTA
commitments of these particular countries. Several of the MERCOSUR PTAs to which
Argentina is a party do not contain legal disciplines on export taxes. Those that do also
include an extensive positive list of products for which export taxes can be maintained or
even increased within bounds. For example, the trade agreement between MER COSUR
and Peru includes an annex of several hundred pages of products for which export taxes are
permissible, which effectively allows Argentina to maintain its export taxes policy.
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Very few of the PTAs to which Vietnam is a party impose any obligations to eliminate or
reduce export taxes. Most of the ASEAN PTAs to which Vietnam is a party do not contain
such obligations. Nor is such an obligation found inVietnam’s PTA with Japan.The one major
trade agreement in which Vietnam has agreed to curtail its use of export taxes is the recent PTA
concluded with the EU. Article 2.11 of that PTA requires that the parties not impose export
duties on products unless they are scheduled in an appendix. Note that the corresponding
appendix for the products for Vietnam totals more than forty pages. Nevertheless, it represents
an upper bound on the number of products subject to an export tax, as well as on the amount
of the tax itself, that Vietnam could impose on exports bound for the EU.

The majority of China’s PTAs also do not contain any prohibition against export taxes. However,
there are three PTAs for which this is not the case: China-Chile, China-New Zealand, and
China-Peru. Given that these three countries are significantly smaller than China and therefore
more likely to be at a disadvantage in their bilateral negotiations, it is interesting that they all
chose to expend their negotiating capital to achieve this obligation. It is unclear why they did so.
One possibility is that each country had particular vision about the type of value chain linkages
it hoped to achieve with China as a result of the PTA. Further study is necessary to understand
why China’s PTAs with these three trading partners deviate from the norm.

3.4.4 Export licenses

Export licenses are also used to restrict exports. A common policy is to require that exporters
obtain an export license, but to make its issuance subject to the discretion of government
authorities. Through control of the volume of licenses granted and the speed with which
applications are reviewed, government authorities can effectively control who exports a particular
good, how much is exported, and to what countries it is exported. Not only does this process
create additional cost for companies, but it also increases uncertainty in terms of the ability to
obtain inputs for one’s supply chain. As a result, depending on how the non-automatic export
license regime is administered, it too may induce shifts in production toward the country using
this form of restriction, just as quantitative restrictions and export taxes may do.

An OECD study found that at the HS6 product level, non-automatic export licensing
requirements are the most common form of export restriction used by governments for minerals
and mining products.” At the time of the study, non-automatic export licenses were used by
twenty-six countries, including nine that ranked among the top five producers worldwide for
the product subjected to an export license. Among the most frequent users of export licenses
were China, the Dominican Republic, Malaysia, the Philippines, and the Russian Federation

‘While WTO law has rules governing import licenses, the same is not true for export licenses.

%3 Fleiss et al. 2014, pp. 27-28.
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Not surprisingly, some governments have sought to enact WTO+ rules on export licenses
through PTAs. Two recent developments are worth highlighting.

First, a handful of PTAs in the Asia-Pacific region (e.g., Japan-Indonesia, Japan-Australia) have
included a number of requirements on export licenses, which have also been incorporated into
the CPTPP. One such obligation is a requirement that there be a contact point for information
concerning export licenses. These PTAs also include several disclosure requirements, such as
informing trading partners of the aggregate number of export licenses granted over a specified
period, and of the types of measures taken in conjunction with export licensing procedures to
restrict/stabilize domestic production or consumption of the relevant good.

Second, in its most recent trade agreements with Colombia and Peru, Singapore, and Vietnam,
the EU has successtully sought to extend the obligations of the WTO Import Licensing
Agreement to export licenses. This obligation requires that non-automatic export licensing
shall not have trade-restrictive or trade-distortive effects on exports additional to those caused
by the imposition of the restriction. It also requires that the non-automatic licensing procedures
shall correspond in scope and duration to the measure they are used to implement, and shall be
no more administratively burdensome than absolutely necessary to administer the measure. In
addition, a number of disclosure requirements exist, similar to those mentioned above for the
CPTPP. Whether others will follow the EU in extending the obligations of the WTO Import
Licensing Agreement to export licenses through PTAs remains to be seen.

Overall, the inclusion of legal obligations concerning a trading partner’s export license regime
is still a relatively new phenomenon. At this point, it remains somewhat limited. However,
with its inclusion in the CPTPP and the recent moves by the EU, there exists a possibility
that it could spread more widely in future PTAs.

3.4.5 Export certificates of origin and other administrative measures

Finally, two other types of administrative measures also have the potential to affect exports. The
first is the issuance of an export certificate of origin. These certificates are important in the context
of PTAs, since the trading partners need to have some mechanism for validating the origin of
the product, to ensure that it ought to receive preferential treatment. The issuance of an export
certificate of origin serves as a means to prevent producers from non-PTA countries from passing
off their goods as originating in order to take advantage of the lower duties. Therefore, it serves as
an important tool for promoting deeper integration between or among the PTA trading partners.

Because the issuance of an export certificate of origin may be subject to the discretionary power of
the relevant authorities, it could be subject to possible mismanagement and abuse. Therefore, more
than half of the PTAs examined include some form of legal obligations concerning origin certificates.

The Australia—Chile FTA, for example, contains an annex that details a set of minimum
requirements that must be included as part of the export certificate of origin, and another
annex that includes samples in English and Spanish. It also specifies the period of validity of
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the certificate of origin. Finally, it discusses the conditions under which the exporter may
complete and sign a certificate of origin when the exporter is not the producer of the good
referred to in the certificate. All of these obligations serve to standardize and reduce any legal
uncertainty around the export certificate of origin.

Additionally, a majority of PTAs include explicit rules that highlight penalties associated
with a false export certificate of origin. Some also contain rules that require notification
of changes or cancellations of an export certificate of origin by either authority. The
overall aim is to promote deeper integration between or among the trading partners,
while also ensuring that standard procedures exist to safeguard the PTA from being
abused by outside producers.

Another measure that may affect exports is the export fees charged by the authorities that
oversee exports. If these charges are too high, they too can act as an artificial distortion that
curtails exports. In that sense, they can act in a manner similar to an export tax.

To counter this possibility, more than 90 PTAs contain an explicit requirement that any export
fees charged be based on the cost of services rendered. Among these, more than half also include
a requirement that the trading partners publish all of their export fees. A small number also
contain an obligation for advance notification of new export fees. Examples of such agreements
include the Singapore—Peru FTA and the Comprehensive Economic Trade Agreement between
the EU and Canada. A number of EU PTAs also contain an explicit prohibition against levying
export fees on an ad valorem basis. This is designed to ensure that an export fee does not serve
as a disguised export tax. Examples include the EU’s PTAs with Georgia, Moldova, Papua New
Guinea, Singapore, the Republic of Korea, Ukraine, and Vietnam.

3.5. CONCLUSIONS

Export taxes and other types of export restrictions remain widely used trade policy instruments.
This is particularly true for developing countries, and particularly for agricultural products
and extractive industries. Governments employ these policy instruments for difterent reasons.
Some governments do so for food security purposes, others to raise revenue. Still others
employ them as an element of industrial policy or to mitigate negative environmental impacts
or promote sustainable development impacts.

Whatever the rationale, the use of export restrictions can result in price distortions in world
markets and harm neighboring countries.”* Researchers have found that contemporary
export restrictions have contributed to spikes in international food prices and increased
market instability in food. Export taxes, in particular, reduce global welfare. One study has

2% Anderson et al. 2010; Martin and Anderson 2011.
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suggested that their removal would lead to an overall welfare gain in excess of US$100 billion
per year and expand world trade volumes by 2.8 percent.”

At present, except for GATT Article XI’s prohibition on quantitative exports, WTO law
includes few rules governing export restrictions. Some have called for the WTO to take a
more aggressive stance in monitoring export taxes and other forms of export restrictions,
with the aim of spurring the development of additional multilateral rules.?® After all, it would
be logical for such rules to be formulated in a multilateral context, especially given the
widespread use of export restrictions among developing countries and the likely resistance
of those countries to additional rules.”” However, in light of the WTQO’s negotiating impasse,
such calls have not resulted in any action.

As has been true of so many other areas, the multilateral impasse has meant that the PTAs
have emerged as the main arena for the development of new export rules. As this study
highlights, a significant number of PTAs have incorporated a prohibition against quantitative
restrictions on exports, sometimes with additional WTO+ rules. Many have also included
rules on export taxes - ranging from prohibiting them outright between or among the
trading partners to simply requiring that they be scheduled in an annex to the PTA. Another
common feature found in PTAs 1s the inclusion of rules for the issuance of export certificates
of origin. More recently, a handful of PTAs have also started to tackle the issue of creating
rules to govern export licenses, in line with what exists in WTO law for import licenses.

As global production becomes increasingly disaggregated across borders, trade can be distorted not
only with tariff and non-tariff barriers on imports, but also those on exports. While the multilateral
trade regime, in theory, exists to create rules to discipline both, those for exports have always lagged
those for imports. This gap, however, is being filled by PTAs. As particular economies integrate
more deeply with each other, they are also beginning to experiment with new rules to limit the
use of export taxes and other types of export restrictions, in order to ensure that they are able to
reap the full benefits of integration while still preserving their policy flexibility.
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25 Laborde et al. 2013.

% For example, the E15 Expert Group on Trade and Investment in Extractive Industries called for the WTO to develop a
centralized regime for the notification of all types of export restrictions and procedures for WTO members to consult with one
another on export restrictions. The overall aim is to increase transparency and monitoring of such restrictions among WTO
members. In addition, the group offered various proposals for possible negotiations to reduce export restrictions. See Espa 2015.

27 o - . . .
However, there are significant differences as to what this reform agenda ought to be. For an alternative view,
see Karapinar 2011.
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Services

4.1.INTRODUCTION

Over the last two decades, preferential trade agreements (PTAs) that liberalize trade between two
or more economies have proliferated. Many of these include rules for the liberalization of trade
and investment in services. As of end-December 2016, 144 PTAs containing such rules have
been notified to the WTO." Despite this clear upward trend, there are still significant gaps in the
collection and systematization of information on services PTAs for the purpose of policy analysis.
This chapter presents a new, comprehensive database on the design and depth of 144 PTAs
covering trade in services signed by 105 WTO members (considering the EU as one member).

This new dataset on services PTAs covers the most important aspects of these agreements, from
the framework and general rules to specific commitments on liberalization. There appears to be
no equivalent dataset, in terms of either the scope or coverage of services PTAs. The first section
of the dataset comprises the coding of the main architectural and design features of services PTAs,
while the second comprises the coding of liberalization commitments/reservations made by each
signatory under each of these PTAs. This chapter focuses on the former. It provides a first overview
and analysis of the rules that the agreements create to enhance market access, including rules on
data flows, state-owned enterprises, government procurement of services, and competition policy.
The commitments made in the context of these PTAs will be the focus of future analysis.

The chapter is organized as follows. The next section reviews previous attempts at coding
different aspects of services PTAs. The third section describes the new dataset and explains
the main coding assumptions. The fourth section provides a first overview of results and
trends in the design of PTAs arising from the database. The final section concludes.

4.2. PREVIOUS ATTEMPTS AT SURVEYING AND CODING SERVICES PTAs

A few attempts have been made in the recent past to collect and systematize information
on services PTAs — what is generally called coding. These previous studies (Table 4.1)
typically covered a limited number of agreements and restricted themselves to either a few
architectural features (i.e., the main features of the rule book), or to assessments of the value
added brought by PTA commitments in comparison with GATS commitments or Doha
Development Agenda (DDA) offers.” In addition, a database of PTAs covering goods, services,

!"The information has been drawn from the Regional Trade Agreements Information System (RTA-IS) maintained by
the WTO, available at http://rtais.wto.org/UI/PublicMaintainRTAHome.aspx.

2 DDA offers refer to the offers of new or improved commitments submitted by WTO members since the start of
the Doha round of multilateral trade negotiations (also known semi-officially as the Doha Development Agenda). The
negotiations were formally launched at the 4th WTO Ministerial Conference, held in Doha, Qatar, in November 2001.
Initial offers were submitted by end-March 2003, and revised offers were submitted by end-July 2006.
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or both is maintained by the WTO Secretariat, on the basis of WTO Members’ notifications to
WTO. This database identifies the coverage of those agreements (goods/services), and provides

links to their official texts and relevant annexes.’

Another relevant source of information is the Integrated Trade Intelligence Portal (I-TIP) kept by the
WTO and the World Bank. I-TIP Services 1s a set of linked databases that provides information on
WTO Members’ commitments under the GATS, services commitments in PTAs, applied services trade
policies and regulations, and services statistics. The PTA module of this database allows users to access and
search information on WTO Members’ commitments and reservations in agreements notified under
GATS Article V. At the time of writing, it included information on commitments in around 95 PTAs.
These commitments and reservations are coded by sector/subsector, mode of supply; type of limitation
(market access, national treatment — NT), or obligation concerned (for negative-list-type agreements).*

In a series of papers using the same methodology,” commitments made by 53 WTO members in
67 PTAs in modes 1 (cross-border supply) and 3 (commercial presence) were compared across
142 and 152 services subsectors, respectively.® The comparison was run both across PTAs (i.e.,
commitments entered into by individual trading partners in the various PTAs to which they were
parties), and between PTAs and GATS schedules/DDA ofters (i.e., for each trading partner, the
best commitment across its PTAs was compared with its latest DDA offer, or—in cases where
no offer had been submitted in the DDA negotiations—compared with its GATS schedule).
Apart from sectoral coverage, the studies focused on the value added from PTA commitments
over GATS schedules/DDA ofters. The value added was gauged by comparing, for each services
subsector and mode under consideration (modes 1 and 3), whether the GATS commitment or
DDA ofter evolved from a partial commitment (i.e., 2 commitment with some market access
limitation) to a full commitment (i.e., without any market access limitation), or from a partial
commitment to a better partial commitment (i.e., with lesser limitations).” These studies also

? See footnote 1.
* More information on I-TIP Services can be found at http://i-tip.wto.org/services/.
> Roy et al. 2007, Marchetti and Roy 2009, Roy 2011.

6 . . .
> The 4 modes of services supply in trade agreements are mode 1: cross-border supply; mode 2: consumption abroad;
mode 3: commercial presence; and mode 4: presence of natural persons.

7 The evolution from a restrictive to a less restrictive commitment but without reaching full liberalization was assessed on
the basis of an improved Hoekman methodology: GATS commitments were coded as 0 (unbound), 0.5 (partial),and 1 (no
restrictions or full commitment). The movements between 0.5 and 1 were coded as half the difference between 0.5 and 1
(0.75).In cases of further improvements by the same trading partner in other PTAs, the new — better — commitment would
be coded as half the difterence between 0.75 and 1 (0.875).All the figures, that is, all the codes for all subsectors by each trading
partner, were then aggregated and normalized to 100.The higher the value, the higher the value added provided by PTA
commitments over GATS schedules/DDA offers. This index did not provide the actual level of restrictiveness of policies — in
other words, it did not constitute a proper Services Trade Restrictiveness Index (STRI). The latest iteration of this dataset
(2011) is available at http://www.wto.org/english/tratop_e/serv_e/dataset_e/dataset_e.htm.
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looked into two design features of PTAs, namely, the liberalization approach (negative or positive
list) and the existence of a GATS-type market access obligation for mode 3.”

Another study assessed the value added of PTAs in East Asia for the four modes of supply.”
Covering commitments in the four modes of supply in 154 subsectors, the exercise yielded 616
entries per PTA, which were classified into four categories: (a) subsectors and modes for which
only a GATS commitment exists or a PTA does not offer any improvement (GATS only); (b)
subsectors and modes for which a partial GATS commitment exists and a PTA eliminates or
relaxes one or more remaining trade-restrictive measures (PTA improvements); (c) subsectors
and modes for which no GATS commitment is available but a PTA commitment is made (PTA
new sectors); and (d) subsectors and modes for which neither a GATS nor a PTA commitment
exists (unbound). A PTA commitment was counted as an improvement over existing GATS
commitments if at least one trade-restrictive measure was relaxed or eliminated.

A follow-up paper by the same authors'’ looked into some of the design features of the same
sample of 25 East Asian PTAs, in particular (a) the scheduling approach (positive vs. negative list);
(b) the treatment of investment (by looking at the definition of commercial presence in services
chapter, the definition of investment in horizontal investment disciplines, and the relationship
between services and horizontal investment disciplines); (c) the treatment of the movement of
natural persons (by looking at the definition of mode 4, and the existence or not of a separate
chapter or agreement related to the movement of natural persons); (d) rules of origin (for juridical
and natural persons; (e) dispute settlement (state-to-state and investor-state); and (f) other elements
(inclusion of provisions on recognition of other parties’standards, domestic regulation, government
procurement, subsidies, and emergency safeguard measures).

A fourth study examined services commitments in 56 PTAs to which an OECD country is a
party.'! The preferential content of those agreements, and the value added as compared to the

8 As explained in Roy et al. 2008, “[w]hile various PTAs still follow either the NAFTA or GATS structure..., a
number of the PTAs reviewed in this chapter have evolved into a combination of the two approaches, the aim
being to achieve greater coherence between services and investment disciplines so as to avoid discrepancies in the
treatment of investment in goods and services or in the treatment of trade in services under different modes of
supply. Combined approaches therefore seek to ensure that services trade under all modes of supply are subject to
the same core disciplines and that mode 3 is covered by generic investment disciplines. In such cases, mode 3 is
typically subject to some obligations in both the investment chapter and the services chapter. Unlike in NAFTA,
mode 3 is subject to the services chapter’s disciplines on non-discriminatory quantitative restrictions, as in GATS
(i.e.Article XVI). However, in addition to GATS and as in NAFTA, generic investment disciplines apply to mode
3. A number of the services PTAs reviewed in this chapter have adopted variants of such a combined approach;
e.g. all the recent PTAs involving the United States....”

? Fink and Molinuevo 2008a. The authors’ dataset is not publicly available.
10 Fink and Molinuevo 2008b. The authors’ dataset is not publicly available.
i Miroudot, Sauvage, and Sudreau 2010.
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GATS, was assessed through an analysis of market access and national treatment commitments
at the level of 155 services subsectors. Three levels of commitment (and value added) were
distinguished: (a) status quo (when a subsector is “unbound” or when the commitment is
the same as in GATS, this is the status quo and the PTA is not preferential); (b) GATS+ or
preferential “binding” (where PTA commitments improve on existing GATS commitments or
cover new sectors); and (c) GATS- (where PTA commitments are less stringent than GATS
commitments). Additionally, partial commitments were further broken down according to nine
categories, four of which correspond to market access (scope of subsector limited, restrictions on
foreign ownership, quantitative restrictions on the service or service supplier, restrictions on the
movement of people), and five of which correspond to national treatment (nationality/residency
requirements and licensing; restrictions on the movement of people; discriminatory measures on
subsidies or taxes; discriminatory measures on property/land; and other discriminatory measures).
Finally, the study provided an overview of rules of origin for service providers and most-favored-
nation (MFN) clauses in services chapters in order to see whether commitments granted might
be extended to non-parties to minimize discrimination among foreign service suppliers.

A similar study'? looked at the design features of about 55 PTAs, covering 13 aspects or provisions:
MEN, national treatment, market access (non-discriminatory quotas), domestic regulation,
emergency safeguards, subsidy disciplines, government procurement, rules of origin (denial of
benefits), scope/coverage, negotiating modality (positive vs. negative list), treatment of investment
in services, right of non-establishment, and ratchet mechanism (which implies that restrictions
removed by a PTA signatory cannot be reintroduced, thus locking in reform undertaken
subsequent to the agreement).

A significant step in the codification of PTAs design features has been the Design of Trade
Agreements (DESTA) project.'”” DESTA is a comprehensive database that identifies and codes the
main chapters, provisions, and features of PTAs. As of February 2017 (latest information available
on the project’s website), DESTA researchers have manually coded design features for more than
620 agreements in force since 1945, of which 178 appear to have significant provisions on trade
in services. The coding includes 8 basic aspects related to trade in services embedded in those
PTAs: existence of substantive provisions on trade in services, liberalization approach (positive
vs. negative list), existence of MFN, existence of NT, right of non-establishment, movement of
natural persons, review provisions, and sectoral coverage. With the exception of sectoral coverage,
most questions require a binary (yes-no) answer, but some can be answered in one of three ways
(e.g., for the question on national treatment, the reply may be “0” if no national treatment clause
is included in the service chapter, “1” if the national treatment clause 1s included in the service

12 Mattoo and Sauvé 2011.

13 .
https://www.designoftradeagreements.org/.


https://www.designoftradeagreements.org/

Services

chapter but is limited in scope to specific sectors, and “2” if the national treatment clause is
included in the service chapter and is not limited to specific sectors).

When it comes to the review of provisions applicable to services trade, the most comprehensive
exercise thus far'* identified 48 significant provisions in services PTAs, divided into 7 broad themes
and further into sub-themes. The themes are architecture, scope, beneficiaries, core obligations,
permissive provisions, domestic regulation and recognition, and institutional provisions (Table 4.2).

Table 4.1: Previous datasets on services PTAs

Fink and Molinuevo 25 in East Asia Liberalization valued added in 154 services subsectors (based on

2008a and 2008b W /120 classification) and 4 modes of supply identified under the

(F&M) GATS. Key architectural elements: approach to scheduling
commitments, treatment of investment and movement of natural
persons, rules of origin, dispute settlement.

Houde, Kolse-Patil, 20 (investment Key investment disciplines in PTAs’ investment

and Miroudot 2007  disciplines) and services chapters. Coding of investment-related
and 10 commitments/reservations in 12 big sectors of W/120
(commitments) (but only for 10 PTAs).

Roy, Marchetti,and 67 (by 53 Liberalization value added in 152 services subsectors

Lim 2007; Marchetti Members) in mode 3 and 142 services subsectors in mode 1

and Roy 2009; (based on W/ /120 classification).

Roy 2011 (M&R)

Miroudot, Sauvage, 56 (where Examines services schedules of commitmentsin 155 services subsectors
and Sudreau 2010  an OECD (based on' W//120 classification) in the 4 modes of supply. Partial
(M&S&S) is a party) commitments are broken down according to nine categories of non-

conforming measures (4 on market access and 5 on national treatment).

Design of Trade 178 Identifies and codes 8 key variables: existence of substantive
Agreements provisions on trade in services, liberalization approach (positive
(DESTA) vs negative list), existence of MEN, existence of N'T, existence
Database of right of right of non-establishment, movement of natural
(Baccini et al. 2011) persons, review provisions, sectoral coverage.

Latrille and 80 Analysis of 48 key provisions structured under 7 themes

Lee 2012 commonly found in PTAs: architecture, scope,

(L&L) beneficiaries, core obligations, permissive provisions,

domestic regulation, institutional provisions.

Mattoo and 55 Looks into 13 key features: MFIN, national treatment, market access
Sauvé 2011 (nondiscriminatory quotas), domestic regulation, emergency
M&S) safeguards, subsidy disciplines, government procurement, rules of

origin (denial of benefits), scope/coverage, negotiating modality
(positive vs. negative list), treatment of investment in services, right
of non-establishment, and ratchet mechanism.

Source: Deep Trade Agreements Database.

' Latrille and Lee 2012.
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Table 4.2: Design of PTAs: Coverage of issues in previous datasets / exercises

Number of PTAs covered 67 25 56
Coverage of modes of supply (incl. investment) X X
Relationship between cross-border trade in services
(CBTS) and investment chapters
Separate sectoral chapters/annexes
Sectoral exclusions
Policy exclusions
Gov. procurement
Subsidies
Liberalization approach
Positive vs. negative X X
Standstill
Ratchet
Market access
National treatment
MEN X X
Prohibition of local presence requirement
Prohibition of performance requirements X
Export
Local content
Technology transfer
Prohibition of nationality/residence req. X ()
Disciplines on monopolies
Additional commitments
New issues (e.g., cross-border data flows)
Phase-in sectoral liberalization
Domestic regulation X 1) X 1)
Necessity test
Oblig. to inform on licensing decision
Oblig. to inform on application status
Single windows
Time-bound decisionmaking
ROI administration of regulations
Mutual recognition X
Transparency
Publication
Allow prior comment
Independent authority
Exceptions
General
Security
Prudential
Other
Safeguards
Emergency safeguard X X
Renegotiation of commitment
Balance of Payments (BoP) X
Natural persons X1
Specific provisions
Coverage of specific categories
Coverage of employment
Rules of origin
Juridical persons X X X
Natural persons X X
Dispute settlement
State-state
Investor-state
Other

55 178

XK XX KX KB
4

bl

HKHHAH X X XX
bl

KX XX XK X

(=N
=

KR

HKR XX

XX

Note: Issues/areas identified in the first column are those covered by the Deep Trade Agreements Database; (1) the existence of this
provision/discipline is only covered in general terms; (2) nationality or residence requirement for senior managers or members of the
boards of directors. Definition: ROI = reasonable, objective, and impartial. Full title of datasets are provided in Table 4.1.
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4.3.THE NEW DATASET

The dataset on which this chapter is based breaks new ground in the analysis of services
PTAs by providing a comprehensive coding of both the design features of the sample of 144
services PTAs and the types of restrictions in their liberalization commitments.

The dataset consists of two sections: the first comprises the coding of the main architectural
and design features of the PTAs, while the second comprises the coding of liberalization
commitments/reservations made by each signatory under each of the PTAs. The new dataset
represents an improvement over previous coding attempts in terms of both the extensive margin
(more PTAs are covered) and the intensive margin (more PTA aspects are covered and with
further granularity). While it builds on information already contained in the PTA module of
I-TIP Services, the new dataset includes additional PTAs, provides for a more detailed coding
of commitments/reservations, and introduces a new framework for coding service provisions.

4.3.1 Design section of the dataset

The first part of the dataset identifies 8 main areas or aspects of services PTAs: (a) structure;
(b) scope and coverage; (c) substantive disciplines; (d) exceptions; (¢) safeguard mechanisms; (f)
movement of natural persons; (g) rules of origin;and (h) dispute settlement. These areas are further
broken down into subareas, for a total of about 50 questions/variables for each PTA.

The structure area identifies how the four modes of supply are covered in the agreement, and - in
the case of the inclusion of an investment chapter or the existence of an investment protocol - if and
how the hierarchy between chapters is defined in case of inconsistency between those chapters. The
structure area also looks into how specific sectors are treated in the agreements, namely, as chapters
or annexes (the former being an indication that the sectors are considered more substantial).

The scope and coverage area focuses on the sectors included or excluded from the agreement,
the policy exclusions (government procurement, subsidies, treatment of job seekers under mode
4y, as well as the liberalization approach adopted (GATS-type, negative, or other approaches).

With respect to the substantive disciplines, the database captures information on a diverse set
of provisions related to market access (how it is defined); non-discrimination (MFN and NT);
local presence requirements (for cross-border trade in services); performance requirements
or obligations on members of firms’ boards of directors (for mode 3/investment in services);
discipline of monopolies; and possibility of undertaking additional commitments' or

15 . . . e .
“Additional commitments” are provided for in GATS-type agreements—they allow parties to undertaken
additional obligations on measures not considered as market access or national treatment limitations.
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coverage of new issues (e.g., cross-border data flows). This section also deals with domestic
regulation (e.g., procedural aspects of licensing, single window, mutual recognition, necessity
test) and transparency (publication, prior comments on new regulations, and availability of
appeal procedures).

The template for this exercise also includes questions on (a) the existence of exception
clauses (general, security, or prudential matters); (b) safeguard mechanisms (emergency
issues, possibility of renegotiating commitments, balance-of-payments difficulties); (c) the
movement of natural persons (analyzed by including questions relating to the scope of mode
4 in the agreements; (d) rules of origin for firms and natural persons; and (e) the type of
dispute settlement possibilities foreseen in the agreements (state-state and/or investor-state).

Annex Table 4.A.1 provides the complete questionnaire used to code the main design
features of the agreements, while Table 4.2 (above) shows how these variables have been
covered in previous datasets or exercises. In comparison with those previous datasets, the new
dataset addresses the design of services PTAs much more comprehensively.'® In particular, it
improves significantly on the coding of domestic regulation and transparency, performance
requirements, coverage of new issues (such as cross-border data flows), dispute settlement,
and additional commitments/phase-in liberalization commitments.

4.3.2 Commitments/reservations section of the dataset

The second part of the dataset codes the commitments for all 144 PTAs in the sample. The
analysis of the commitments will be presented in a future paper. For this analysis, the PTAs
were divided into two categories on the basis of their liberalization approach - those following
a GATS-type approach, and those following a negative-list-type approach. In the case of the
former, all market access and national treatment commitments in the four modes of supply
have been coded, identifying the level of commitment (full, unbound, or partial). Whenever a
partial commitment was encountered, the dataset identifies the market access and/or national
treatment limitation concerned. Market access limitations are those contained in the GATS;
namely: (a) limitations on the number of suppliers; (b) limitations on the value of transactions/
assets; (c) limitations on the total number of operations; (d) limitations on the number of
natural persons that may be employed; (e) requirements regarding types of legal entities or
joint ventures; and (f) foreign equity limitations. A category of “other” was added to make
allowance for market access limitations not clearly falling into any of these six categories. In
the case of national treatment limitations, scheduled limitations were allocated to any of the
following 14 categories: (a) tax measures; (b) subsidies or grants; (c) other financial measures; (d)

1o Only one previous exercise - reported in Latrille and Lee 2012 - comes close in that regard, but the results were

only summarized in narrative form in their paper, and the actual data were not presented.
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nationality requirements; (e) residency requirements; (f) licensing, standards, and qualifications;
(g) registration requirements; (h) authorization requirements; (i) performance requirements; (j)
technology transfer requirements; (k) local content requirements; () ownership/rental of land/
property; (m) and other national treatment requirements.

In the case of negative-list-type agreements, the basic assumption is that services that are not
excluded from the sectoral coverage of the agreement or by virtue of Annex 2 reservations (i.e.,
reservations for future measures), or for which no reservations have been made in Annex 1 (i.e.,
existing non-conforming measures) are considered to be fully liberalized. For those services for
which reservations have been filed (through either Annex 1 or Annex 2), the reservations have
been allocated to the relevant modes of supply.'” In general, these agreements allow for the filing
of reservations with regard to the following disciplines: market access, national treatment, MFN,
local presence requirements, nationality/residence of boards of directors and/or managers, and
performance requirements. The reservations on market access and national treatment have been
allocated to the market access and national treatment categories identified above.

4.4. OVERALL TRENDS IN PTAs WITH SERVICES

As can be seen in Figure 4.1, the trend towards the inclusion of services trade in PTAs
intensified in the 2000s, probably as a reflection of services regulatory reform worldwide.
From a political economy perspective, the relationship between this trend and developments
in the Doha Round of negotiations (which started at the end of 2001) is unclear.
Governments seem to have turned their attention to services at every negotiating front -
whether multilateral or plurilateral or bilateral - and that may explain the increasing number
of PTAs covering services trade even in the first half of 2000s, when there was still hope
that the Doha negotiations could be concluded. As of 2006, it became clear that bilateral or
plurilateral PTAs were the only channel through which governments liberalized, committed
to further liberalization, or complemented unilateral efforts to liberalize trade in services.
The obligation to notify these agreements to the WTO, by virtue of GATS ArticleV and the
additional “RTA transparency mechanism” adopted by WTO in 2006, has made it possible
to keep track of these trends. Arguably, services have become a major component of PTAs,
featuring prominently in mega-regional negotiations such as the Trans-Pacific Partnership
(CPTPP), Transatlantic Trade and Investment Partnership (TTIP), Regional Comprehensive
Economic Partnership (RCEP), and in the broad, services-only Trade in Services Agreement
(TISA) initiative (which remains unfinished and deadlocked at the time of writing).

17 Reservations to cross-border trade (CBT) have been allocated to modes 1, 2, and 4, or to modes 1 and 2
(depending on the definition of CBT used in the PTA). Reservations appearing in the investment chapter and
concerning services have been all allocated to mode 3.
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Figure 4.1: Proportion of PTAs with services over time
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Source: Deep Trade Agreements Database.

Figure 4.2: PTAs with services by level of development
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Source: Deep Trade Agreements Database.

The majority of services PTAs have been signed between developed and developing countries
and the share has remained persistent over time. However, the involvement of developing
countries has been growing, as evidenced by the growing number of developed-developing
PTAs as well as developing-developing PTAs. Especially since 2005, the share of services
PTASs signed between developing countries has increased (Figure 4.2).
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While before 2000, trade liberalization in general took place within regions or among
neighboring economies (e.g., the EU, NAFTA, ASEAN, MERCOSUR), cross-regional
agreements (between partners in different regions of the world) have become common.
While this is a general trend, it was only natural in the case of services, where modes of
supplying internationally are less dependent on proximity factors (technological means,
foreign direct investment, and movement of people). Also, it appears that countries in Latin
America and the Caribbean (LAC) and East Asia and the Pacific (EAP) are more likely to be
involved in PTAs with services, as evidenced by much larger shares of PTAs signed by parties
in these regions. The countries in South Asia, the Middle East and North Africa (MENA),
and Sub-Saharan Africa have the lowest number of PTAs with services (Figure 4.3).

Figure 4.3: Number of PTAs with service, intra-, and extraregional groupings
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Note: Cross-regional grouping means that at least one party to the PTA is outside the region of the other parties.
If all parties are in the same region, they fall into an intra-regional grouping. In panel b, the same PTA can appear
in more than one region, depending on the parties to the PTAs. If one of the parties to a PTA is in the OECD
region and the other party is in the LAC region, the PTA is grouped under both regions. In panel b, LAC means
Latin America and Caribbean, EAP means East Asia and Pacific, ECA means Eastern and Central Asia, SA means
South Asia, MENA means Middle East and North America, and SSA means Sub-Saharan Africa.

Over time, as shown in Figure 4.4, there seems to have been a premium placed on negative-
list approaches to liberalization of trade in services (see the definition in the previous
section). PTAs signed among high-income or developed countries are more likely to follow
a negative-list approach. However, the trends are less clear in the case of developing countries:
PTAs signed by developing countries with developed partners tend to follow either approach,
while, interestingly, a significant number of PTAs between developing countries follow a
negative-list approach. This latter development may be an indication of the political will
and background - economies having already embarked on unilateral reform processes -
underpinning negotiations between developing countries.
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Figure 4.4: Liberalization approaches
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Source: Deep Trade Agreements Database.

4.5.THE DESIGN OF SERVICES PTAs

A basic distinction between services PTAs is based on their approach to liberalization
commitments. In agreements following a “negative-list” approach, the relevant obligation
(e.g., national treatment) will apply to all the services sectors falling under the purview of
the chapter unless the party lists relevant non-conforming measures (for example, in the
Annex on existing non-conforming measures) and/or identifies sectors or sub-sectors to
which the obligation does not apply (for example, in the Annex on “future” measures). This
is unlike agreements following the so-called “positive-list” approach, like the GATS, where
the relevant obligation (e.g., national treatment) applies only to those sectors that are listed
or committed in the Member’s schedule (positive-listing) and subject to any conditions and
qualifications set out therein. An additional difference between both approaches concerns
the obligations that may be subject to reservations. While positive-list-type agreements only
allow for reservations on market access and national treatment, negative-list-type agreements
allow for reservations to be filed with respect to not only market access and national treatment
but also MFN, the obligation to forbid local presence requirements, the obligation to
eliminate performance requirements, and the obligation not to request nationality/residency
senior management personnel and members of boards of directors. Finally, negative-list-
type agreements are usually accompanied by a ratchet mechanism which locks in future
liberalization. The distinction between these two liberalization approaches is important
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since the choice of liberalization approach may have an impact on the negotiation’s dynamic, the
actual prerequisites in terms of parties’ preparation, and the actual effects - the negative-list-type
agreements being considered more ambitious and therefore more demanding on the parties.

There is also a third category of agreements. The “other” or hybrid category includes some
EU-related agreements and others that do not fit either the positive- or negative-list category.
The common features of these hybrid other agreements are a neither/nor approach to the
scheduling of commitments, the absence of modes, and the use of alternative concepts such
as freedom to provide services and freedom of establishment.

The 144 PTAs with services components can be grouped into three main categories: those
based on a GATS-type positive list (58), those with a negative-list approach similar to
NAFTA, (75), and those that include elements from both these approaches as well as other
characteristics (11).

The main features of each type of PTA are analyzed below on the basis of the 8 broad areas
identified in the dataset. As noted above, these areas are (a) structure; (b) scope and coverage;
(c) substantive disciplines; (d) exceptions; (e) safeguard mechanisms; (f) movement of natural
persons; (g) rules of origin; and (h) dispute settlement. Items within each area are analyzed
based on the types of agreements (positive, negative, or other types).

4.5.1 Structure

The structure of a services PTA refers to the way that services trade has been covered in
the agreement; i.c., the definition and inclusion of different modes of supply (Table 4.3);
relevance of the investment chapter and its relation to the services chapter and other services
provisions (Table 4.4); and the existence of specific sectoral rules, either in separate chapters
or in annexes/annotations to the main services chapter ( Table 4.5 and Table 4.6).

Table 4.3: Structure of services trade, number of PTAs

All 4 modes (M)
covered in a self-
contained chapter

All 4 modes (M)
covered in a self-
contained chapter

Chapter on cross-border
trade in services
(M1, M2, M4), plus

Chapter on cross-border
trade in services (M1, M2),
plus an investment

(plus an Annex on M4)  chapter on investment (M3)  chapter (M3), plus a
and an additional and other chapters/ chapter on movement
nvestment annexes on movement of persons (M4)
chapter/protocol of persons

Positive 10 46 0 2

Negative 3 9 59 4

Other 4 3 3 0

Total 17 58 62 6
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The positive-list PTAs are more likely to have a category A or B structure and the majority
of negative-list agreements feature a category C structure (see Table 4.3). Whatever the
approach, it is clear that trade in services is predominantly governed by a combination of
chapters, and that disciplines on investment have become a major component not only of
PTAs but also of the framework through which trade in services is liberalized. Most negative-
list agreements (60 out of a total of 75) contain provisions clarifying the relationship between
the investment chapter/protocol and the other chapters as indicated in Table 4.4.

Table 4.4: Inclusion of provisions clarifying the hierarchy/relationship
between the investment chapter/protocol and trade in services chapter

Positive 14
Negative 60
Other 2

In addition to the main provisions relating to services trade (whether covered in cross-border
trade in services or investment chapters), often some sectoral disciplines are also included in trade
agreements. The GATS contains three sectoral annexes on air transport, telecommunications,
and financial services, which generally develop or clarifty GATS provisions on sector-specific
features (telecom and financial services annexes) or define the coverage of the sectors (financial
services and air transport). As shown in Tables 4.5 and 4.6, services PTAs present a variety of
approaches, including separate sector chapters or annexes that provide for trade and investment
disciplines for specific sectors (financial services in US PTAs).

Of the 144 services PTAs in the dataset, 57 percent contain sector-specific chapters for
financial, telecommunications, or air transport services, and 53 percent have sector-specific
annexes to a trade in services or investment chapter. Sector-specific rules contained in these
chapters and annexes do not vary significantly from agreement to agreement.

Table 4.5: Inclusion of separate sector-specific chapter

Positive 20
Negative 59
Other 3
Total 82

Table 4.6: Inclusion of services sector-specific annexes
to a trade in services or invesment chapter

Positive 33
Negative 37
Other 6
Total 76
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4.5.2 Scope and coverage

The scope and coverage of a services PTA refers to sectoral exclusions (e.g., services supplied
in the exercise of governmental authority; air transport services, in line with the GATS');
the exclusion of specific policies (e.g., government procurement, subsidies, employment); and
the general liberalization approach.

4.5.2.1 Sectoral exclusions

In line with the GATS, 85 percent of PTAs (122 out of 144) exclude from coverage those
services supplied in the exercise of governmental authority."” Some PTAs use the GATS
definition of governmental authority, and others use a non-exhaustive list of examples such
as Republic of Korea-Singapore (Article 9.2.3) or Panama-Taiwan, China (Article 11.02.3
(c)). Some agreements use both the GATS criteria and the list of examples.

In the case of air transport services, about 86 percent of the PTAs do not cover air traffic rights
(cross-border air transport). However, about 31 percent cover air transport services beyond the
three ancillary air transport services covered by the GATS (Table 4.7, column 4). The majority
of these cases appear in the negative-list agreements and involve specialty air services relating to
aerial work;1.e., services using a plane for purposes other than passenger or freight transport (such
as for crop spraying, aerial photography, aerial advertisement). Notably, air transport provided via
mode 3/commercial presence is not excluded from the investment chapters of the agreements.

Table 4.7: Sectoral exclusions from services and/or investments sections

Positive 50 47 8 27

Negative 66 71 37 54

Other 6 6 0 5

Total 122 124 45 86
18

The following air service sectors are generally excluded from both the GATS and PTAs: air traffic rights; air transport
services beyond (a) computer reservations, (b) marketing and sale services, and () maintenance and repair services.

1 These services are not identified by means of a list of sectors but are rather characterized through a sort of test
(services supplied in the exercise of governmental authority must be supplied “neither on a commercial basis
nor in competition with one or more service suppliers”). [GATS Article 1.3(c)]. Results, and therefore the actual
sectoral coverage of the GATS, may differ by Member. For example, prison services in the US belong to merchant
services and hence are subject to general services disciplines of the PTAs. This is not the case for other Members,
for which prison services are exclusively provided by the public sector.
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Other excluded services sectors cover financial services, telecommunications services, and
maritime cabotage services (i.e., maritime transport between two ports located within the
same country). Some of these sectors are excluded from the general services disciplines of the
PTAs but are covered by the sector specific chapters/annexes and rules, which go beyond the
generic services disciplines or GATS disciplines.

4.5.2.2 Policy exclusions

Taking the GATS as a benchmark, policy exclusions cover government procurement,
subsidies, and employment on a permanent basis. In the template, allowance was made for
other policy exclusions in a catch-all category simply called “others.” As shown in Table 4.8, in
90 percent of the agreements, government procurement is not covered by services disciplines
(mainly MFN, market access and national treatment). About 80 percent of the PTAs exclude
provisions on subsidies, and on employment on a permanent basis. The agreements that do
not exclude these areas generally involve EU/EC and EFTA members.

Table 4.8: Policy areas excluded from PTAs

Positive 55 43 41 5
Negative 73 69 68 2
Other 2 1 6 1
Total 130 113 115 8

4.5.3 Core obligations

The core disciplines included in the dataset are market access, MFN, national treatment, and
standstill and ratchet obligations, as well as obligations to avoid local presence, performance,
and local content requirements.

4.5.3.1 Market access

Market access is an obligation universally found in PTAs. The purpose of this question is to
find out how the agreements define this obligation, which is aimed at curbing quantitative
limits on market access. Specifically,do PTAs define market access limitations as in the GATS,
where prohibitions focus on quantitative restrictions (whether in the form of quotas or
economic needs tests), legal forms of entry or foreign equity limits (Box 4.1); or as in negative-
type agreements (which have become a model for other countries), where prohibitions focus
on non-discriminatory measures, thus excluding foreign equity ownership limits?
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..on the number of service suppliers (quotas, monopolies, exclusive service suppliers)

..on the total value of service transactions or assets

..on the total number of service operations or on the total quantity of service output

..on the total number of natural persons that may be employed in a particular service sector or company
..on specific types of legal entity or joint venture requirements

..on foreign equity ownership

Out of 144 agreements, 56 define market access according to the GATS definition; 42
use the negative-list-type approach, therefore omitting foreign equity limitations; and 42
adopt other definitions. Most GATS-type or positive-list agreements use the market access
definition with 6 limitations (Table 4.9). The negative-list-type agreements use the market
access definition with 5 limitations. Surprisingly, the other category mostly comprises
negative-list-type agreements; these use a definition of market access different from the first
two categories or do not contain market access provisions. For example, Chile-Japan, Chile-
Korea, and Japan-Mexico PTAs, which are all negative-list agreements, do not contain a
provision on market access.

Table 4.9: Obligation on market access

Positive 52 0 6
Negative 3 42 29
Other (incl. n/a) 1 0 8
Total 56 42 43

4.5.3.2 National treatment obligation

The questionnaire asks whether there is an obligation on national treatment. Most of the PTAs
(139 out of 144) have an obligation on national treatment, though it is defined somewhat
differently depending on the type of agreement. In GATS-type agreements, national
treatment is defined as treatment accorded to foreign services and service suppliers that is less
favorable than treatment accorded to “like” domestic services and service suppliers. It covers
both de jure and de facto treatment and has a provision indicating that the national treatment
clause should not be read as requiring that foreign service providers be compensated for
the inherent handicaps of being foreign service providers. The negative-list-type agreements
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define national treatment as less favorable treatment accorded to foreign services and service
suppliers in comparison to treatment accorded, “in like circumstances,” to domestic services
and service suppliers. That 1s, the likeness of services and service suppliers is replaced by the
likeness of circumstances faced by the different services and service suppliers. In the EU-type
agreements, national treatment obligations simply prohibit restrictions based on nationality.

4.5.3.3 MFN obligation

Out of 144 agreements, 122 have an obligation to extend MFN benefits to trading partners
in subsequent agreements, and 22 PTAs do not have such an obligation. Out of the 22
without an MFN obligation, 15 are positive-list agreements, 5 are negative-list agreements,
and 2 are other types of agreements.

4.5.3.4 Status quo and ratchet obligations

When a party to a PTA commits to a “standstill,” it means the measures/reservations listed
per sector and mode, if they do not conform with the obligation concerned, will not become
more restrictive in the future. “Ratchet” means that if the measure is amended in the future
to become less restrictive, the new, more favorable treatment will set the benchmark for the
standstill requirement and will thus become the new commitment. About 50 percent of the
PTAs contain standstill and ratchet provisions. The vast majority of these PTAs are negative-
list agreements, although a few positive-list PTAs (ASEAN-India, China-Australia, New
Zealand-Singapore) also have standstill and ratchet obligations (Table 4.10).

Table 4.10: Standstill and ratchet provisions

Positive 3 3
Negative 69 68
Other 1 2
Total 73 73

4.5.3.5 Other obligations

These include obligations to avoid local presence requirements, performance requirements
(based on exports, local content, or technology transfer), nationality/residency requirements
for senior management and boards of directors, and provisions on monopolies (Table 4.11).
The prohibition on performance-related requirements mostly appear in the investment
chapters of negative-list agreements.

Both positive- and negative-list-type agreements generally contain provisions to discipline
monopolies. Most positive-list agreements contain additional commitments, but only six
negative-list agreements contain them (Table 4.12).
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Table 4.11: Obligation not to have certain requirements concerning trade in services

Positive 0 0 0 0 0 7
Negative 65 60 60 58 57 59
Other 1 2 2 1 2 4
Total 66 62 62 59 59 70

Table 4.12: Number of PTAs with provisions on monopolies, additional commitments, and liberalization

Positive 45 47 13 16
Negative 53 6 26 14
Other 8 1 1 1
Total 106 54 40 31

4.5.3.6 Domestic regulation

Various aspects of domestic regulation are of interest for trade in services, and have been
the subject of much discussion and negotiations over the past two decades. Concerns about
domestic regulation go beyond the market access and national treatment obligations addressed
in different sections of PTAs, because even in the absence of market access limitations or
outright discrimination, practices related to licensing, qualifications, or technical standards
may still act as obstacles to foreign services and service suppliers. While domestic regulations
are important to fulfill legitimate policy objectives and prevent undesirable practices, they
may also lack objective and transparent licensing requirements or technical standards, or
be characterized by discretionary procedures. Depending on the PTA, domestic regulation
disciplines may be mandatory, voluntary, subject to reservations and limitations, or of a
best-endeavor nature. The level of enforceability is an important factor for service suppliers
seeking to operate in foreign markets.

Out of the 144 agreements in the dataset, 119 include provisions relating to qualifications,
licensing, and technical standards (Table 4.13). Out of the 119 PTAs that do contain such
provisions, 26 refer to a necessity test; e.g., the obligation that licensing, qualification, and
technical standards be not more burdensome/not more restrictive than necessary to ensure
certain policy objectives such as quality of service, integrity of the profession, consumer
protection, or environmental protection. There is no necessity test going beyond licensing,
qualification, and technical standards.
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Table 4.13: Number of PTAs containing provisions on qualification,
licensing, technical standards, and a necessity test

Number of PTAs Provisions on qualification, Of which, those subject
licensing, and technical standards to a necessity test

Positive 47 8

Negative 70 16

Other 2 2

Total 119 26

In addition to the obligation for domestic regulations to meet the necessity test, the domestic
regulation section of the questionnaire asks whether each PTA in the sample includes
obligations to (a) decide on applications in a timely manner; (b) inform applicants regarding
the decision of authorities or the status of the review; (c) establish a single window for
submitting applications; and (d) administer laws and regulations in a reasonable, objective, and
impartial manner. Tables 4.14-4.16 show the results of the coding exercise with regard to the
different types of domestic disciplines.

Table 4.14: Number of PTAs with obligation to inform on status of application

Number of PTAs Inform on status of application Of which, mandatory
Positive 51 49

Negative 62 62

Other 1 1

Total 114 112

Table 4.15: Number of PTAs with obligation to make decisions within a certain period of time

Number of PTAs Make decisions within certain period of time  Of which, mandatory

Positive 36 33
Negative 56 53
Other 1 1

Total 93 87

Table 4.16: Obligation to administer the measures / laws / regulations
in a reasonable, objective, and impartial manner

Number of PTAs Administer in a reasonable, Of which, mandatory
objective, and impartial manner

Positive 49 48

Negative 70 a7

Other 3 2

Total 122 97
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Regarding the obligation to provide information on application decisions, 114 PTAs include
such provisions, which for the vast majority of agreements (110) is a general and mandatory
obligation, as in the GATS (Table 4.14). This is not the case for 4 agreements (e.g., Japan-
Indonesia, which is on a best-endeavor basis).

A smaller number, 93 PTAs, include a provision relating to the timing of licensing decisions
(62 percent of GATS-type agreements, and 75 percent of negative-list agreements). For 89
of those, it is a mandatory obligation (Table 4.15).

A larger number of PTAs (122) include an obligation to administer the measures/laws/
regulations in a reasonable, objective, and impartial manner. This can be found in most
negative-list-type agreements (93 percent), but also in many GATS-type agreements (84
percent). It is interesting that this obligation is mandatory in almost all of the GATS-type
agreements but in only two-thirds of the negative-list agreements (Table 4.16).

It appears from the results that, except for ASEAN, none of the services-related chapters or
annexes of PTAs has a provision for setting up a single window for applications, even though
the single window is regularly raised by many commentators as a facilitation factor for trade

1n services.

4.5.3.7 Mutual recognition

While 137 PTAs include provisions on recognition of standards, education, experience
obtained, or licenses granted in certain jurisdictions (Table 4.17), only 44 percent are more
binding than the voluntary treatment in the GATS. Out of the 60 PTAs with provisions
that go beyond voluntary treatment, 28 are GATS-type and 25 are negative-list-type PTAs.
Most of the other types of PTAs include provisions that go beyond voluntary treatment.
The way recognition is articulated may differ among PTAs. While in many cases provisions
mention the recognition of education, experience, or licenses obtained in other countries
(whether parties or non-parties to the agreements), some others specify that the provisions on
recognition only apply to experience or education obtained in the parties to the agreement
(e.g.,ASEAN, CARICOM,).

Table 4.17: PTAs with mutual recognition provisions

Positive 58 28
Negative 70 26
Other 9 7
Total 137 61
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4.5.3.8 Transparency

Transparency is an important pillar of the trading system and is necessary at various levels,
ranging from (a) the opportunity to comment during the drafting of laws and regulations; to
(b) the publication of finalized laws/regulations/policy guidelines; to (c) enforcement of rules
and procedures; to (d) establishment of contact points for information requests and provision
of information to oversight bodies. This study concentrated on two aspects of transparency
- the opportunity for interested parties to comment on proposed and regulations; and the
publication of legal texts or their availability to interested persons.

One hundred thirty of the PTAs include provisions related to the publication of information
on relevant laws and regulations, of which 113 make this obligation mandatory, as in the
GATS. Concerning the latter point, the overall proportion of mandatory obligations is the
same whether GATS-type or negative-list-type PTAs are considered. The three other types
of PTAs that include those types of provisions all correspond to general obligations and have
a mandatory nature (Table 4.18). All remaining PTAs refer to best endeavor.

Table 4.18: Obligation to publish

Positive 52 45
Negative 75 65
Other 3 3

Total 130 113

Table 4.19: Obligation to provide for prior comment on proposed regulation

Positive 31 10
Negative 56 12
Other 2 1

Total 89 23

Eighty-nine PTAs include provisions that foresee the possibility of interested parties
providing prior comments on proposed regulation, which is not incorporated in the GATS.
Around half the GATS-type PTAs and 75 percent of the negative-list agreements contain
such provisions. Twenty-three agreements consider this a general obligation of a mandatory
nature (Table 4.19). The clear majority of the remaining PTAs indicate a best-endeavor
nature. There is no specific trend depending on the type of agreement.
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4.5.3.9 Independent authority for appeal procedures

One hundred nineteen PTAs include an obligation to set up an independent authority to
which an appeal can be brought. In all cases, the obligation is of a general and mandatory
nature (Table 4.20).

Table 4.20: Obligation to set up an independent authority for appeal procedures

Positive 48 48
Negative 68 68
Other 3 3

Total 119 119

4.5.4 Movement of natural persons (MNP)

There are various aspects in PTAs addressing the question of the movement and the temporary
presence of persons. One hundred fifteen PTAs include specific provisions on the presence
of natural persons, generally in the form of a chapter or an annex. Only 29 identify specific
categories of professions (with specific provisions for those professionals); and only 20 go
beyond GATS by covering permanent residency/ employment or job seekers (Table 4.21).

Table 4.21: Treatment of the movement of natural persons

Positive 44 11 3

Negative 60 17 16

Other 11 1 1

Total 115 29 20
4.5.5 Beneficiaries

Beneficiaries may be referred to in terms of rules of origin. Unlike PTAs that cover trade in
goods, services PTAs do not have a chapter on rules of origin. Instead, services PTAs have
sections defining cases in which “denial of benefits” can be invoked. These sections have the
effect of covering rules of origin for juridical persons and natural persons (Tables 4.22 and 4.23).

4.5.6 Exceptions

Regardless of type of agreement, almost all PTAs include general exceptions and allow for security
exceptions. Eighty-seven PTAs allow for prudential exceptions for financial services (Table 4.24).
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Be owned or
controlled by
persons of
the other
party (whether
juridical or natural)

AND have
substantial
business
operations (in
the other party
Number or a third party)

of PTAs

Positive 13
Negative 19
Other 5

Total 37

Be a national
of the party
(whether

resident there

orina third

party)

Positive 16
Negative 22
Other 4
Total 42

Number of PTAs

Positive
Negative
Other
Total

Table 4.22: Rules of origin for juridical persons

Be (i) owned or
controlled by
natural persons
of the other
party, OR (i) be
owned or
controlled by
juridical
persons of the
other party AND
have substantial
business
operations

32
17

51

Have the right
of permanent
residencein
that party

= O = O

Be owned or
controlled by
natural
persons of the
other party

Incorporated
under the
domestic law
of the party

—
Roow
—_

Table 4.23: Rules of origin for natural persons

Be a national of that
party (and be
resident there orin
a third party) or
have the right of
permanent residence
in that party

40
51

95

Table 4.24: Exceptions

General
exceptions

58

75

10
143

4.5.7 Safeguard mechanisms

Security
exceptions

56
74

139

Incorporated
under the
domestic law
of the party
and have
substantive
business
operationsin
the territory
of a member

2 3
17 0
0 3
19 6

Havea

center of

economic

interestin
the territory
of the party

SO OO
U1 = =

Prudential exception
for financial services

36
46

87

Only a small number of PTAs (36) have a provision allowing for emergency safeguard actions in

specific sectors and modes. A smaller number of PTAs (mostly positive-list agreements) contain

provisions allowing the renegotiation of specific commitments or reservations. In contrast, the majority

of PTAs have a provision allowing measures to counter balance-of-payments difficulties (Table 4.25).
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Table 4.25: Safeguard mechanisms

Positive 25 20 54
Negative 8 6 57
Other 3 0 10
Total 36 26 121

4.5.8 Dispute settlement

Most positive-list-type agreements (72 percent) refer only to state-to-state dispute settlement
(DS). The remaining positive-list agreements also include investor-state dispute settlement
for relevant mode 3 issues. Most negative-list agreements (84 percent) include provisions
covering both state-to-state and investor-state dispute settlement (Table 4.26).

Table 4.26: Dispute settlement

Positive 42 16

Negative 12 63

Other 7 3

Total 61 82
4.6. CONCLUSIONS

Most preferential trade agreements negotiated in the last two decades - 144 notified to
the WTO as of end-December 2016 - contain rules for the liberalization of trade and
investment in services. Despite this clear upward trend, there are still significant gaps in the
collection and systematization of information on services PTAs for the purpose of policy
analysis.

This chapter presents a new database on the design of PTAs covering services trade. This
dataset, which contains information for 144 services PTAs signed by 105 economies, covers
in a comprehensive manner the most important aspects of these agreements, from the
design of the regulatory framework through to the specific commitments liberalization.
The dataset consists of two sections: the first one comprises the coding of the main
architectural and design features of these services PTAs, while the second comprises the
coding of liberalization commitments/reservations made by each signatory under each of
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these PTAs.The new dataset improves over previous attempts in both the intensive margin
(more PTAs are covered) and the extensive margin (more PTA aspects are covered and
with further granularity).

Based on these data, we provide a first overview and analysis of results and trends in the
provisions included in such PTAs. At the time of writing, this chapter’s authors are working
on a quantification exercise on the commitments made in PTAs with services. The exercise
compares those with the levels of restriction identified in applied services policies. Preliminary
findings show, first, that commitments under PTAs seldom go beyond countries’ applied
policies and, therefore, the explicit liberalization resulting from the agreements is usually
limited to a few members and a few areas. Second, the PTAs do enhance transparency and
policy certainty because parties’ services commitments cover more trading partners and more
sectors, and in some cases are closer to applied policies than their commitments under GATS.
Finally, and importantly, the new rules that the agreements create, including on data flows,
state-owned enterprises, government procurement and competition policy, could enhance
access to service markets.
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ANNEX

AGREEMENT
STRUCTURE

SCOPE AND
COVERAGE

SUBSTANTIVE
DISCIPLINES

Annex Table 4.A.1: Template on architecture and design of services PTAs

Coverage of modes

of supply

Separate Chapters
and/or Annexes (except
for movement of natural
persons)

Sectoral exclusions

Policy exclusions

Liberalization approach

Market access

Non-discrimination

Others

How is services trade contemplated in this agreement? Please choose one of the options.

A) All 4 modes covered in a self-contained chapter (plus an Annex on M4, as in the GATS).

B) All 4 modes covered in a self-contained chapter (plus an Annex on M4) and an additional
Investment chapter/protocol.

C) Chapter on cross-border trade in services (as in NAFTA, M1, M2, and M4), PLUS one chapter
on investment (dealing with M3) and other annexes/chapters on movement of persons.

D) Chapter on cross-border trade in services (M1 & M2), plus an investment chapter (M3),

plus a chapter on movement of persons (M4),as in CETA.

Does the agreement contain provisions clarifying the hierarchy/relationship between
the investment chapter/protocol and the other chapters?

Are there separate sector-specific chapters (e.g., financial services, telecommunications)?
Please list such sectors in the comments (please also consider those when replying to
subsequent questions).

Are there sector-specific annexes to a chapter on trade in services (such as express
delivery as an annex to CBTS chapter, financial services) or to a chapter on investment?
Please list such sectors in the comments.

Are any of the following services excluded from the 1) Chapter on CBTS and/or 2)
Chapter on Investment? Please indicate the chapter in the comments

Services supplied in exercise of governmental authority

Air traffic rights (cross-border air transport)

For air transport, are there services covered beyond (1) computer reservation systems, (2)
marketing and sale services, or (3) maintenance and repair services? (e.g., specialty air
services, airport operation services - please list in the comments)

Other

Are any of the following policy areas excluded from the Agreement? If some of them
(e.g., government procurement of services, or subsidies to service sectors) are included
in chapters other than the CBTS chapter, please indicate so.

Government procurement

Subsidies

Job seekers; citizenship, residence, or employment on a permanent basis.

Other

In the case of disciplines subject to scheduling/reservations (i.e., market access),

what is the approach followed? A) Positive list (as in GATS); B) Negative list (as in NAFTA);
C) Other (including combinations of the previous ones depending on the discipline, e.g.,
positive list for MA and negative list for NT): If C, please give details in the comments

Does the agreement contain a standstill provision?

Does the agreement contain a ratchet provision - implying all unilateral liberalization is legally bound?
How is the market access obligation defined?:

A:As defined in the GATS (by reference to 6 prohibited market access limitations)

B:As defined in the US FTAs (by reference to 5 prohibited market access limitations,

and omitting foreign equity limitations)

C: Other (no provision on market access; used different definitions; or other reasons)

Does the agreement/services chapter contain an MFN provision?
Is there a national treatment (NT) obligation?

Does the agreement contain a prohibition of local presence requirement as a pre-condition
to supply services cross-border?

Does the agreement contain obligations not to apply export related performance requirements?
Please provide comments on the particular obligation

Does the agreement contain obligations not to apply local content related performance
requirements? Please provide comments on the particular obligation

Does the agreement contain obligations not to apply technology transfer related
performance requirements? Please provide comments on the particular obligation

Does the agreement contain obligations not to apply performance requirements in other areas?
Please provide comments on the particular obligation

Is there a general or sector specific obligation not to require nationality or residency
requirements for senior managers and/or members of Board of Directors?

Does the agreement contain provisions to discipline monopolies?
If yes, does it contain it to A. protect the interest of foreign suppliers, B. protect consumers?

Can parties to the agreement make additional commitments? If yes, please specify?
Are there other provisions that cover new issues (i.e., cross-border data flows)?

Does the agreement include obligations to liberalize specific sectors/transactions gradually
over time (if yes, please specify)?

AB,C,D

1,0,NA

lor0

1,0,NA

1,0,NA

1,0,NA

AB,C
lor0
lor0

A,B,C

1or0
lor0
1,0 or NA
1,0 or NA
1,0 or NA
1,0 or NA
1,0 or NA
1,0 or NA
1,0 or NA
A,B,NA
1,0,NA

1,0,NA

1,0 or NA



Domestic
Regulation (DR)

"Transparency

Does the agreement contain provisions on qualification, licensing, and technical standards?

If yes, are those measures (qualifications, licensing, and technical standards)

subject to a “necessity test”’?

If yes, does the necessity test apply to other types of measures
(beyond licensing, qualifications, and technical standards)?

Is there a provision requiring the Party’s competent authority to inform the applicant
of the decision concerning the application?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Is there a provision requiring the Party’s competent authority to provide information
concerning the status of the application?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Is there an obligation to set up a single window for submission of applications?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Is the competent authority required to make the licensing decision within a certain period of time?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Do the Parties have to administer the measures/laws/regulations in a reasonable,
objective, and impartial manner?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Does the agreement contain provisions on mutual recognition?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Is there a provision requiring publications of relevant laws and regulations or making the
laws and regulations available to interested persons?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Is there an obligation to allow interested parties an opportunity for
prior comment on proposed regulation?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Is there an obligation to set up an independent authority to which an appeal could be launched?

Please indicate the nature of the discipline above:
A. General obligation and mandatory nature
B. Obligation subject to limitations or reservations
C. General obligation, but best-endeavor nature
D. Voluntary obligation

Services

lor0

1or0

1or0or NA

1or0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA

lor0

A,B,C,D,NA
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EXCEPTIONS

SAFEGUARD
MECHANISMS

PERSONS

RULES
OF ORIGIN

DISPUTE

SETTLEMENT

General

Security

Prudential

Other

Emergency safeguard

Renegotiation
of commitments

Balance-of-payments

Ruiles of origin for
Jjuridical persons

Rules of origin
for natural persons

Does the agreement include general exceptions? (GATS Article XIV list)
If yes, please list the general exceptions which go beyond the GATS Article XIV list

Does the agreement allow for security exceptions?

Does the agreement contain a prudential exception for financial services?

Do other exceptions apply to services sectors or measures?

Is there a provision allowing emergency safeguard action in specific sectors and/or modes?

Is there a provision allowing the renegotiation of specific commitments or reservations?

Is there a provision allowing measures to counter balance-of-payments difficulties?

Are there specific provisions clarifying the scope of the presence of natural persons
(e.g., Chapter/annex on temporary presence of business persons)?

If yes, does the chapter/annex on movement of natural persons cover specific categories
of professionals? (e.g., architects, lawyers, and accountants)?

If yes, does the chapter/annex on movement of natural persons cover permanent
or temporary employment (i.e. beyond GATS mode 4)?

To be considered a service supplier of a party to the agreement, in the case of the supply
of services through commercial presences, does a juridical person have to:

A.Be owned or controlled by natural persons of the other party

B.Be owned or controlled by persons of the other party (whether juridical or natural)
AND have substantial business operations (in the other party or a third party)

C.Be owned or controlled by juridical persons of the other party AND have substantial
business operations (in the other party, a third party, or WTO Members)

D.Be (i) owned or controlled by natural persons of the other party, OR (i) be owned
or controlled by juridical persons of the other party, AND have substantial business
operations (in the other party or a third party)

E. Incorporated under the domestic law of the party;

F Incorporated under the domestic law of the party and have substantive business
operations in the territory of a member

G. Other (please specify in the comments)

To be considered a service supplier of a party to the agreement, does a natural person have to:

A.be a national of the party (whether resident there or in a third party)

B. have the right of permanent residence in that party

C. be a national of that party (and be resident there or in a third party) or have the right
of permanent residence in that party

D. have a center of economic interest in the territory of the party

E. Other

Please indicate which one of the following dispute settlement provision applies
to the services agreement?

A. State-state dispute settlement;
B. Investors-state dispute settlement;
C.Both

Tor0
lor0
Tor0
lor0
Tor0

Tor0

lor0

1or0

1,0,NA

1,0,NA

A,B,C,D,E
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5.1.INTRODUCTION

Over the past 60 years, states have created an extensive network of investment treaties that
govern and protect international investment. Increasingly, these stand-alone investment
agreements are being replaced by investment provisions in preferential trade agreements
(PTAs).The inclusion of an investment chapter in the North American Free Trade Agreement
(NAFTA) in the early 1990s provided a template for extending the scope of investment
protections in a typical investment treaty to investment liberalization and regulation.! The
entry into force of NAFTA was followed by the establishment of the World Trade Organization
(WTO), which for the first time integrated trade in services into the international trade
regime, and placed limits on investment measures that might impede trade. Trade in services
was liberalized through the General Agreement on Trade in Services (GATS), which provided
the legal framework for WTO members to engage in the preferential liberalization of trade in
services. Trade-distorting investment among WTO members was limited through the Trade-
Related Investment Measures (TRIMS) Agreement.

Following the entry into force of NAFTA and the GATS, trade negotiators increasingly
began to incorporate into PTAs a broad set of investment provisions that liberalize, protect,
and regulate investments. This has resulted in the combination of the investment protection
elements traditionally found in bilateral investment treaties (BITs) being merged with the
trade liberalization elements found in PTAs. Many PTAs that liberalize trade in services now
have a distinct investment chapter that extends coverage of investment beyond the mode 37
services provision of the GATS (establishment of a commercial presence in a partner country)
and regulates a broader investment framework that applies to goods, intellectual property, and,
depending on how investment is defined, portfolio investment. PTAs are also at the forefront
of a trend to incorporate sustainability goals in investment provisions. This chapter explores
the evolution of trends and patterns in PTAs’ investment disciplines.

The United Nations Conference on Trade and Development (UNCTAD) has carried out
an extensive mapping project of international investment agreements (I[As) that include
both BITs and the investment chapters of PTAs. The scope of this study is narrower than
UNCTAD? in that it focuses only on PTAs.> However, it is more comprehensive in that PTAs
have been thoroughly coded, while UNCTAD has coded a relatively small percentage of the
agreements included in its database. The template used in this study draws on two previous

! Given that BITs are by nature bilateral and often time limited, the negotiation of investment provisions in PTAs
provided efficiencies, particularly in the case of PTAs involving three or more parties.

2 The GATS defines four modes of service delivery. Mode 1 is defined as the cross-border provision of a service,
mode 2 is the consumption of a service abroad, and mode 4 involves the movement of persons providing the service.
3 Data on these agreements are available through UNCTAD’ online database, http://investmentpolicyhub.unctad.
org/ITA/mappedContent.
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studies, one of which developed a framework for the analysis of a sample of 52 PTAs,* and one
of which further developed that framework to analyze around 130 PTAs.> The template and
methodology devised for this study are described in detail in Section 5.2.

The chapter analyzes the legal texts of 230 PTAs in force, of which 111 contain substantive
provisions on investment.® These 111 PTAs, most of which came into force over the past two
decades (Figure 5.1), were then mapped to a matrix of 57 distinct types of investment provisions.
The analysis focuses only on provisions in the investment chapters of PTAs and not on investment-
related provisions that might be found in, for example, services chapters (in relation to mode
3), or in chapters with broad social and regulatory provisions related to labor, environment, or
sustainable development. Future work within the scope of the World Bank deep integration
project may allow for greater analysis of the investment provisions in these other chapters.

The rest of the chapter is organized as follows. Section 5.2 describes the criteria used to map the
investment provisions contained in the investment chapters of PTAs. Section 5.3 presents the
results of the mapping exercise and provides a global overview of the evolution of investment
provisions in PTAs. It also offers insights into common characteristics shared by groups of PTAs
in particular regions of the world. Section 5.4 concludes.

Figure 5.1: Number of PTAs that include investment provisions, 1958-2018
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Source: WTO RTA database: http://rtais.wto.org, May 2018.

* Kotschwar 2009.

> Chornyi et al. 2016.

®This set includes PTAs that specifically incorporate a BIT in the text of the PTA. For example, see Article 10.01 of
Chile-Central America. If, however, the parties only reaffirm their commitments under a BIT without specifically

incorporating it, we do not analyze its provisions. For example, see Article 89 of China-Costa Rica. Given its sui
generis form, the EU treaty was not mapped in our analysis.
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5.2. MAPPING OF INVESTMENT PROVISIONS

This study aims to identify the main elements generally present in investment chapters of
PTAs. Its purpose is to facilitate the analysis of trends and patterns in the use of PTAs to regulate
investment and the impact of this approach on investment protection and liberalization. The
template distinguishes five main categories of investment provisions, following the basic
structure of most PTAs: (a) definitions and scope; (b) investment liberalization; (c) investment
protection; (d) social and regulatory goals; and (e) institutional aspects and dispute settlement.

In keeping with the overall approach of the Deep Integration project, the template includes
a series of Yes/No questions signifying whether or not a particular provision is present in
a PTA. The coding assigns a value of 1 for a “yes” response and a value of O for a “no”
response.’ The characteristics of the different categories are discussed below.

5.2.1 Definitions and scope

The first section of a PTA’s investment chapter typically stipulates which parties and assets are
protected and sets parameters for those protections. The nature and scope of protections have
changed over time as countries have responded to shifting definitions, dispute settlement
(DS) cases, and other evolving dynamics. One trend has been a tightening of the definitions
of “investor” and “investment,” in order to (a) narrow the scope for interpretation of the
agreement; (b) limit protections only to investments made in accordance with host country
law; (c) introduce certain objective factors to determine when an asset should be protected;
and/or (d) exclude some types of assets used for non-business purposes, such as certain
commercial contracts, loans and debt securities, and assets used for non-business purposes.
Another trend has been to limit the geographical and temporal scope of trade-related
measures. Questions in the template on the definition of investment and the scope of the
investment agreement are detailed below.

5.2.1.1 Definition of investment

How an investment is defined determines which assets receive the protections granted in
the investment chapter, and may shape investors’ access to each other’s markets. Traditionally,

7 Unlike other chapters produced as part of the Deep Integration project, this study does not code for whether
provisions go beyond WTO commitments on trade-related investment, due to the limited nature of the WTO
agreements. For example, while the TRIMS Agreement recognizes that certain investment measures can restrict
and distort trade, it does not regulate trade-related foreign investment. Rather, it focuses specifically on investment
measures that infringe on Articles III and XI of the General Agreement on Tariffs and Trade (GATT); that is, on
measures that discriminate between imported and exported products and/or create import or export restrictions.
Another WTO agreement, the General Agreement on Trade in Services (GATS), governs only foreign direct
investment (FDI) in services. Given the limited scope of the WTO rules on trade-related investment, a comparison
with the investment chapters of PTAs is not of value for this study.
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investments - defined only as existing and future investments - were protected by bilateral
investment treaties. This definition underwent a change in 1960, when the Germany-
Malaysia BIT set the open-ended “asset-based” definition and coverage of investment that is
still used in most PTAs. The asset-based definition covers every kind of asset, including both
foreign direct investment (FDI) and portfolio investment.

With the asset-based definition in place, however, other issues have arisen. In some cases, a
joint committee’s interpretation of a particular investment provision in a PTA is in conflict
with the definition of foreign investment under a party’s domestic laws.” Such cases have
resulted in some countries, in subsequent PTAs, modifying and narrowing the parameters
of what constitutes an investment, explicitly setting out exceptions, clarifying conditions, or
using specific language to detail the forms of investment covered under their agreements.
Other PTAs contain additional provisions on the admission of foreign investments. For
example, the investment chapter of the Costa Rica-Mexico Free Trade Agreement (FTA)
specifically ““...does not include capital movements that are mere financial transactions for
speculative purposes, commercial contracts for the sale of goods or services, credits granted
to a State, or loans that are not directly related to an investment....”” The recent European
Union (EU)-Republic of Korea FTA, which was concluded after the Lisbon Treaty came
into force, also includes specific definitions affecting the scope of each set of rules.'’

Other PTAs, such as the US-Canada FTA (US-CFTA), have a narrower, “enterprise-based”
definition of investment, which involves the establishment or acquisition of a business enterprise,
and allows for a foreign investor to have control over the enterprise. NAFTA, which superseded
the US-CFTA, also uses an enterprise-based definition, but a broader, more open-ended one.

Parties to PTAs have increasingly sought to strike a balance between having a comprehensive
definition of investment and avoiding the coverage of assets that they do not intend to cover."!
Techniques to achieve this balance include: (a) applying protections only to investments made in
accordance with host country law; (b) using a closed-list definition instead of an open-ended one;
(¢) excluding portfolio shares by restricting the asset-based approach to only direct investment;

8 Malik (2009), for example, cites a case in which claimants and respondents differed as to whether a contract for
the performance of certain pre-inspection services was held to constitute an investment. Under the respondent’s
domestic law, this activity would not have qualified. The joint commission found that it did.

? See WT/WGTI/W/60 (Communication from Costa Rica to the WTO% Working Group on the Relationship
between Trade and Investment, dated 28 October 1998).

0 The Treaty of Lisbon, which entered into force in December 2009, gave the European Parliament more authority
over trade. Before this time, individual EU Member States had negotiated commitments on treatment of investors
through BITs, while the European Commission negotiated market access and pre-establishment provisions. Article
207 of the Lisbon Treaty shifted FDI to the exclusive competence of the European Community, bringing it under
the umbrella of the common commercial policy.

" Echandi 2009.
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(d) introducing investment risk and other objective factors to determine when an asset should be
protected PTA; (e) excluding certain types of assets such as certain commercial contracts, certain
loans and debt securities, and assets used for non-business purposes; (f) using a more selective
approach to intellectual property rights as protected assets; and (g) dealing with the special

problems of defining the investment in the case of complex group enterprises as investors.'?

Template questions for the definition of investment
Does the agreement use a broad, asset-based definition of investment (i.e., the type of definition found in
most BITs, in which investment is described as “every kind of asset” or “any kind of asset,” with the listed
categories only serving as examples of the types of assets covered)?
Does the agreement use an “enterprise-based” definition of investment that applies only to a business
or professional establishment in which the investor has majority ownership or exercises control (direct

investment)?

Does the agreement use a definition of investment that combines elements of both the “asset-based” and
“enterprise-based” definitions (mixed definition)?

Does the agreement use a definition of investment based on “commercial presence”?

Does the definition of investment exclude portfolio investment?

5.2.1.2 Definition of investor

How an investor is defined determines who has access to the rights and protections accorded in
the PTA’s investment chapter. In some cases, the definition of investor will explicitly exclude
or include citizens with dual nationality or those who have given up citizenship in the country
negotiating the agreement. Such a provision will, for example, prevent or allow the investor
recourse to the agreement’s investor-state dispute settlement (ISDS) mechanism. "

Template questions for the definition of an investor
Does the agreement include a definition of “investor’?
Rather than defining “investor,” does the agreement define “juridical” and “natural person”?

Does the definition of investor cover permanent residents or those who have a “right of abode” (or other
similar rights)?

Does the definition of investor limit those of dual nationality to be exclusively a national of his or her
dominant and effective nationality?

Does the definition limit the scope of the term “investor” or “juridical/natural person” to entities engaging

99 ¢

in “substantial business activities,” “real economic activity,” or similar term?

2 UNCTAD 2011.

13 Other types of dispute settlement are not included in the index as they are not core to the investment chapter. Investors
want ISDS as it enables them to challenge the state if necessary. A state-to-state option does not carry the same weight.
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5.2.1.3 Scope of the investment chapter

The scope of a PTA’s investment chapter is determined, to begin with, by the number and
identity of the states that are party to the PTA, as well as their territorial limits. The scope
of the agreement may also refer to the inclusion or denial of benefits to certain parties. For
example, the chapter may include provisions denying treaty protection to investors whose
home state does not maintain diplomatic relations with the host state. It may also include
provisions prohibiting third-country nationals who own or control the investor from gaining
access to protection from a treaty to which they are not a party.

Template questions defining the scope of an investment chapter

Does the agreement contain a denial-of-benefits provision?
Does the agreement cover both national and subnational levels?

Does the agreement contain provisions in case the investment changes form?

5.2.2 Investment liberalization

A significant change in PTAs compared to BITs is the inclusion of market access provisions;
that is, obligations for the parties to liberalize their regulatory regimes with respect to
foreign investment. A growing number of investment chapters of PTAs include liberalization
commitments and extend investor protections to the pre-establishment phase. Parties commit,
in these agreements, to remove restrictions on foreign investment in their respective economies
and/or to provide protections for foreign investors seeking to enter their markets. Some issues
raised by these provisions relate to the challenges of accurately assessing the costs and benetfits of
liberalizing different sectors and activities, and the extent to which governments can continue
to use tools such as investment screens for national security and other reasons.

An increasing number of investment chapters in PTAs also include a prohibition on performance
requirements (PRs), a trend that began with NAFTA. Some PTAs simply make reference to
the Trade-Related Investment Measures (TRIMS) Agreement, which prohibits local content
requirements, trade-balancing requirements, export controls, and foreign exchange restrictions
related to foreign exchange inflows attributable to an enterprise. Others, such as the PTAs
concluded by the United States, Canada, and Japan, explicitly prohibit these requirements. Canada
and US PTAs extend this prohibition to the pre-establishment phase. Other PTAs contain special
provisions prohibiting nationality requirements for senior management of an enterprise but
allowing nationality requirements for a majority of the investment’s board of directors.

In some cases, pre-establishment commitments are taken only with respect to sectors/
industries specifically mentioned (positive list), or to all sectors/industries except those
specifically excluded (negative list), or to a combination of both lists.
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Template questions relating to investment liberalization commitments

National treatment (N'T) Does the agreement provide national treatment (NT)
in the pre-establishment/acquisition phase of the investment?

Most-favored-nation (MFN) Does the agreement provide most-favored-nation (MFN) treatment
in the pre-establishment/acquisition phase of the agreement?
Does the agreement grant exceptions to the MFN clause?

Performance requirements Does the investment chapter prohibit or limit the use of
performance requirements?

Senior management/boards Does the investment chapter contain a provision that entitles
covered investors to make appointments to senior management
positions and/or and members of the board of directors
without regard to nationality?

Non-derogation Does the investment chapter guarantee that if another international
treaty to which the Contracting States are parties, or national
legislation of the host State, provides for more favorable treatment
of investors/investments, that other treaty or national legislation
shall prevail in the relevant part over the provisions of the PTA?

Scheduling and reservations Does the investment chapter take a positive-list approach to
commitments?

Does the investment chapter take a negative-list approach to
commitments?

5.2.3 Investment protection

Trade protection disciplines aim to afford investors explicit protection of their investments and
recourse in case such investments are expropriated or otherwise compromised by the host state.
Investment chapters in PTAs continue to emphasize investment protection, setting conditions
for the expropriation of assets and the transfer of payments and profits. More recent PTAs also
clarify the meaning of provisions dealing with absolute standards of protection, in particular the
international minimum standard of treatment in accordance with international law.

5.2.3.1 Expropriation and compensation

One of the basic objectives of the investment chapter is to protect the assets of the investor from
uncompensated seizure or in the case of conflict in the host country. Modern PTAs typically
ban host states from expropriating foreign investment unless the state meets four conditions. The
expropriation must be (a) for a public purpose; (b) carried out in a nondiscriminatory manner;
() in accordance with some kind of legal process; and (d) accompanied by payment of (usually)
the full value of the expropriated asset, usually specified as of the date of the expropriation.
The investment chapter may also contain provisions regarding acceptable valuation techniques
and the payment of interest. Recent PTAs have also introduced clarifying language regarding
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indirect expropriation through interference with the rights of ownership. The lack of clarity
concerning this issue has created difficulties over the past few decades. Many recent PTAs
explicitly state that obligations regarding expropriation are intended to reflect the level of
protection granted by customary international law. Some also include guidelines and criteria
for determining whether an indirect expropriation has taken place in a particular situation.

In accordance with customary international law, most investment chapters require that the host
state provide foreign investors with fair and equitable treatment (FET) as well as full protection
and security. The obligation to accord FET to investors and their property is one of the standards
that has been most invoked in investor-state dispute settlement. FET is, in theory, an “absolute,”
“non-contingent standard”'* intended to protect investors from arbitrary or discriminatory
treatment by the host state. However, the meaning of fair and equitable treatment may not
necessarily be the same in all the PTAs in which the phrase appears. Its interpretation may be
influenced by the specific wording of the agreement, its context, the parties’ negotiating history,
or other indications of their intent.

PTAs tend to apply FET in one of several ways: (a) through an unqualified obligation provision;
(b) by linking the FET obligation to international law; (c) by linking it to the minimum standard
of treatment of aliens under customary international law; or (d) by including additional substantive
content, such as the obligation not to deny justice in legal or administrative proceedings.

Another element affecting the scope and coverage of trade-related investment in PTAs is the
use of the so-called umbrella clause, which brings investor-state contracts under the umbrella of
the agreement. The umbrella clause has been used since the 1950s but has gained prominence
during the last 20 years as a result of several high-profile disputes.'

5.2.4 Social and regulatory goals

In addition to liberalizing and protecting investment, the investment chapters of PTAs also
incorporate flexibilities for public policy. Some PTAs include provisions or references to
protection of the environment, fundamental labor principles and human rights, compliance
with social corporate responsibility standards, or the participation of PTA parties in relevant
organizations. A number of recent PTAs include an obligation to prohibit corrupt practices.
Many investment chapters also recognize different circumstances and levels of development
among parties by including provisions on cooperation and technical assistance.

4 L.e.,a standard that states the treatment to be accorded in terms whose exact meaning has to be determined
by reference to specific circumstances of application, as opposed to the “relative” standards embodied in national
treatment and MEN principles which define the required treatment by reference to the treatment accorded to other
investment. See OECD (2004).

> UNCTAD (2015) notes that the use of the umbrella class has declined in more recent PTAs.



National treatment

Minimum standard
of treatment

Expropriation
and compensation

Protection in case
of armed conflict
or strife

Transfers

Umbrella clause

Subrogation

Investment

Template questions relating to investor protection

Does the agreement cover the post-establishment phase of the investment?
Does the agreement provide MEN treatment in the post-establishment
phase of the investment?

Does the agreement grant fair and equitable treatment (FET)?

Does the FET clause expressly include a reference to a denial of justice?

Does the FET clause prohibit arbitrary, unreasonable, or discriminatory measures?
Does the FET clause include an explicit clarification that the breach of

another provision in the PTA or a breach of another international

agreement by a contracting party will not by itself constitute a breach of

the FET standard?

Does the FET clause provide that the finding of an FET violation must

take into account the level of development of the host country?

Does the FET clause reference customary international law?

Does the investment chapter cover direct expropriation?

Does the investment chapter cover indirect expropriation?

Does the provision on expropriation and compensation allow for a
carve-out for compulsory licenses?

Does the provision on expropriation and compensation allow for a
carve-out for subsidies?

Does the provision on expropriation and compensation allow for a
carve-out for general regulatory measures to protect legitimate public
welfare goals?

Does the clause on protection in case of armed conflict or strife provide
for national treatment?

Does the clause on protection in case of armed conflict or strife provide
for MEN treatment?

Does the clause on protection in case of armed conflict or strife provide
for compensation?

Does the clause on protection in case of armed conflict or strife provide
for the transfer of funds?

Does the investment chapter include an umbrella clause requiring the
parties to respect or observe any obligation assumed by them with
regard to a specific investment, thereby bringing contractual and other
obligations under the umbrella of the PTA?

Does the investment chapter provide for a mechanism of subrogation, such
that if an insurer covers the losses suffered by an investor in the host state,
it acquires the investor’s full rights to bring claim?

5.2.5 Institutional framework and dispute settlement provisions

The final set of coding questions aims to identify what types of measures are put in place to ensure

transparency in the administration of investment provisions, and whether the dispute settlement

mechanism includes procedures for investor-state and state-to-state dispute settlement.
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Template questions relating to social and regulatory goals

Social and Does the investment chapter reference the right to regulate?
regulatory goals Does the investment chapter refer to protection of the environment?
Does the investment chapter refer to protection of human rights?
Does the investment chapter contain a reference to labor?
Does the investment chapter refer to corporate social responsibility?
Does the investment chapter refer to sustainable development?
Does the investment chapter refer to corruption?

Technical cooperation/ Does the investment chapter include a commitment on technical cooperation?
capacity building Does the investment chapter include a commitment on capacity building?

Finally, the template includes a cross-cutting category that aims to capture the level of enforceability
of the investment chapter. Four categories of enforceability are identified: (a) no dispute settlement
(provisions in the investment chapter are not covered by the PTA’ dispute settlement mechanism);
(b) diplomatic dispute resolution (the parties refer a dispute to the PTA’ joint committee or other
institutional body rather than to an arbitral mechanism); (c) state-to-state arbitral mechanism only;
and (d) state-to-state arbitral mechanism plus investor-state dispute settlement.

Template questions relating to institutional aspects and dispute settlement provisions

Institutional Does the investment chapter establish a joint committee or another
framework/committee type of institutional framework?
Transparency Does the investment chapter include commitments for prior comment?

Does the investment chapter include an agreement to publish laws,
regulations, and investment policies that affect investment?
Does the investment chapter establish national inquiry points?

State-to-state Does the investment chapter include a state-to-state mechanism for
dispute settlement (e.g., arbitration) between the contracting parties?

Investor-state Does the investment chapter include a mechanism for the settlement of
dispute settlement dispute settlement covered investors and the host state (ISDS)?

Mechanism for consultations ~ Does the investment chapter include a consultation mechanism?

5.3. RESULTS FROM THE MAPPING

This section provides the results of the mapping. It is divided into three sub-sections. The first
provides a global overview of provisions in the investment chapter. The second analyzes the content
of investment provisions in PTAs over time. The third explores whether PTA regional groupings
(such as those that follow the NAFTA model) share common characteristics within regions.

5.3.1 Global overview

Historically, investment agreements have focused on the protection of investors and their
investments made in accordance with the laws and regulations of the host country. Once
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established, these investments are typically granted the same treatment as host country and most-
favored-nation (MFN) investments. Increasingly, however, the investment chapters of PTAs have
been innovating in this area, liberalizing investment flows by granting national treatment (NT)
and MFN treatment to foreign investors in the pre-establishment phase, and thereby reducing
barriers to the entry of foreign investments.

5.3.1.1 Definitions and scope

The definitions set in the investment chapter of a PTA are used to determine what types of
investors and investment are covered by the agreement’s investment framework.'®

On the definition of investment, the mapping found that about 25 percent of the PTAs use a
broad asset-based definition that includes both foreign direct investment (FDI) and portfolio
investment (Figure 5.2). For instance, Article 135 of the China-New Zealand PTA states that
investment means “‘every kind of asset invested, directly or indirectly, by the investors of a Party
in the territory of the other Party including, but not limited to, the following: (a) movable
and immovable property and other property rights such as mortgages and pledges; (b) shares,
debentures, stock and any other kind of participation in companies....” This definition is used
mostly by the Association of Southeast Asian Nations (ASEAN) and by China in their PTAs.

The enterprise-based definition of investment, which was pioneered in NAFTA,'” accounts
for fewer than 10 percent of PTAs, primarily those involving Canada. However, almost half
the PTAs use elements of the NAFTA definition combined with elements of the asset-based
definition of investment. This mixed definition has been used by the United States in all PTAs
negotiated after NAFTA. For example, Article 10.27 of the US-Chile agreement defines
investment as “every asset that an investor owns or controls, directly or indirectly... Forms that
an investment may take include: (a) an enterprise; (b) shares, stock, and other forms of equity
participation in an enterprise....” The mixed definition of investment has also been adopted
by a number of Latin American countries as well as Japan and the Republic of Korea.

Finally, a definition of investment based on commercial presence, which was inspired by
the services liberalization provision of the GATS, is used exclusively by the EU and the
European Free Trade Association (EFTA) with third parties.'® This definition accounts for

' For a full discussion of the scope and definitions of investment see UNCTAD 2011.

17 Article 1139 of NAFTA defines investment as “(a) an enterprise; (b) an equity security of an enterprise; (c) a debt
security of an enterprise ....”

'8 For example, Article 5.2 of EFTA-Colombia defines “commercial presence” as “any type of business establishment,
including through: (i) the constitution, acquisition or maintenance of a juridical person, or (ii) the creation or
maintenance of a branch or a representative office, within the territory of another Party for the purpose of
performing an economic activity.”
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fewer than 20 percent of the PTAs surveyed. It is narrower in scope than the other definitions,
typically having disciplines that govern market access but not investment protection. The
commercial presence definition excludes both portfolio investment and intangible assets
such as intellectual property rights."

Slightly less than a third of the PTAs, mostly those negotiated by ASEAN, Japan, and China,
have a provision stating that a change in the form in which assets are invested does not affect
their character as investments. Only PTAs using an asset-based or mixed definition contain
such a provision.

As to the definition of investor, about 88 percent of PTAs use the term “investor” in their
investment chapter, while the remaining 12 percent, all from the EU or EFTA, refer to
“juridical” or “natural persons.” More than half of all PTAs include in their definition
permanent residents and those having the right of abode in the PTA partner; most involve
Canada, Chile, EFTA, Japan, New Zealand, and Panama. About 25 percent of the PTAs
limit investors of dual nationality to being exclusively a national or his or her dominant and
effective nationality. %

Figure 5.2: Definitions and scope provisions of the investment chapter, share of PTAs (%)

Asset-based definition of investment
Enterprise-based definition

Mixed definition of investment

Definition based on commercial presence
Definition of investment excludes portfolio investment
Definition of investor

Definition of juridical persons

Definition of investor includes permanent residents
Dominant and effective nationality

Scope of investor limited to SBO

Denial-of-benefits provision

National and subnational levels covered

Source: Deep Trade Agreements Database.

Some PTAs allow the host state to stipulate that only those engaging in substantive (or
substantial) business operations (SBO) or with a real and continuous link to an enterprise may

19 Rather than specifically excluding portfolio investment from the definition of investment, some PTAs provide
instead that the application of national treatment does not apply to portfolio investment. See, for instance, Article
75.2 of Japan-Malaysia.

20 This is normally the state to which the investor has stronger ties such as those of a personal, economic or political
nature. Many of the PTAs of the United States, Canada, and Australia as well as some of the PTAs among Latin
American countries have a provision on dual nationality.
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benefit from the provisions in the investment chapter.”’ Thirty-five percent of PTAs contain
such a provision; most involve the EU or EFTA, although Japan, India, and Peru are also starting
to use SBO provisions. This limitation prevents investors or enterprises from maintaining a
mailing address in the host country for the purpose of benefiting from the agreement.

Another means for a host state to exclude certain entities from the benefits of the investment
chapter is the denial-of-benefits clause. This provision has been used to exclude (a) enterprises
having no substantive business operations in the host country’s territory;* (b) parties that
do not own or control an enterprise; (c) a party that does not have diplomatic relations with
the host country; (d) prohibited transactions with a non-party to the agreement.” More
than two-thirds of PTAs have a denial of benefits provision. Unlike the substantive business
operations clause, which can potentially apply to a broad range of entities, the denial-of-benefits
clause is drafted to operate in narrowly defined circumstances, and the host state has the
discretion whether or not to exercise it.>* A handful of PTAs, including ASEAN-China,
China-Singapore, Panama-Peru, Korea-India, and Japan-Philippines, contain both an SBO
clause and a denial-of-benefits clause.

Particularly in the case of federal states, the investment chapter specifies the levels of
government to which the provisions apply. More than three-quarters of PTAs contain
a provision stating that a party’s obligations apply at the national and sub-national levels.
Exceptions include some of the PTAs of Japan, Chile, and China.

5.3.1.2 Investment liberalization

Unlike most stand-alone investment agreements, PTAs provide for investment liberalization
as well as investment protection. Liberalization may include (a) protections during the pre-
establishment or entry phase of investment, including national treatment, which requires the
host state to remove all discriminatory market access barriers and allow foreign investors
to invest on the same terms as domestic investors. Liberalization may also include (b) a
prohibition or limitation of performance requirements; and (c) the ability of investors to
appoint senior management and members of boards of directors without regard to nationality.

2 For example, see Article 4.2(p), Chapter 4 of EFTA-Colombia, which holds that a “juridical person of another
Party” is constituted or otherwise organized under the laws of that other Party and is engaged in substantive
business operations. Also, Article 10.1 of India-Republic of Korea defines an enterprise as “constituted or
organized under the law of a Party, and its branch [is] located in the territory of a Party and carrying out
substantial business activities there.”

2 . L

?2 See Article 11.14 of Costa Rica-Singapore.

23 . .

> See Article 10.12 of US-Peru.

 See Chornyi et al. 2016, p. 15.
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The investment chapter may also grant exceptions to the MEN clause, which extends non-
discriminatory treatment enjoyed by any other non-party to the PTA partner. Finally, the
investment chapter may define the approach to scheduling commitments and reservations.

The mapping shows that 88 percent of the PTAs provide for national treatment and 77 percent
provide for MFN treatment in the pre-establishment/acquisition phase of the investment
(Figure 5.3).% However, more than half the PTAs that grant MFN treatment include one or
more general exceptions to the MFN clause. These exceptions can take different forms. Some
PTAs take an MFN exception for regional integration such that any preference extended to
% Another

form of MFN exception occurs when the parties reserve the right to adopt or maintain any

a third party as a result of engaging in another PTA is not automatically accorded.

measure according differential treatment to third parties for certain sectors such as fisheries or
maritime matters.”’” A number of PTAs grant an exception that prevents an investor of a party
to a PTA from using the MFN provision to benefit from more favorable conditions of access
to investor-state dispute settlement than are provided under another investment agreement to
which the investor is a party.”® A less common MFN exception is one in which the parties
reserve the right to adopt or maintain any measure that accords differential treatment to (a)
socially or economically disadvantaged minorities and ethnic groups; or (b) cultural industries
related to the production of books, magazines, periodical publications, or printed or electronic
newspapers and music scores.*” In addition to scheduling general exceptions to NT and MFN

treatment, states can schedule sector-specific exceptions for lists of non-conforming measures.*”

Investment chapters of PTAs also liberalize performance requirements (PRs); 1.e., conditions
that investors must meet before being allowed to operate a business or benefit from an
incentive offered by the host state. The WTO TRIMS Agreement (which applies only to
trade-related investment in goods) prohibits the use of domestic content requirements,
restrictions on imports and exports related to local production, and foreign exchange
restrictions. Some PTAs echo the prescriptions of the TRIMS Agreement by incorporation
or reference. Others go beyond the TRIMS Agreement by applying disciplines to PRs for

2 . . . . . L . .
2 Exceptions to national treatment include Chile-Central America; China’s PTAs with Peru, New Zealand, Pakistan, and
Singapore; Colombia-Mexico; and Dominican Republic-Central America. Exceptions to MFN treatment include
a number of PTAs of EFTA and India.

% For example, see Article 96.3 of Japan-Thailand. For a full description of the effects of the regional economic
integration organization (REIO) clause in investment agreements, sce UNCTAD (2004).

2 . .

" For example, see Article 139 of China-New Zealand.

28 For instance, see Article 14.4 of Australia-Japan, which reads “Each Party shall accord to investors of the other
Party and to covered investments treatment no less favourable than that it accords, in like circumstances, to investors
of a non-Party and to their investments with respect to investment activities in its Area. Note: For greater certainty,
this Article does not apply to dispute settlement procedures or mechanisms under any international agreement.”

29 See Article 131 of Peru-China.

30 S S . . .
The analysis did not extend to the examination of lists of non-conforming measures or reservations.
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Figure 5.3: Investment liberalization provisions, share of PTAs (%)
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Non-derogation provision
Positive-list approach to scheduling commitments

Negative-list approach to scheduling commitments

Source: Deep Trade Agreements Database.

both goods and services,or by adding additional limitations on, for example,forced technology
transfer, the hiring of a certain number or percentage of nationals, or the exclusive supply
of the goods or services produced. Two-thirds of PTAs contain disciplines on performance
requirements (Figure 5.3). Those of the United States and Canada systematically include
these disciplines, as do those of Japan, Korea, and Panama. PTAs without performance
requirements include all the EU’s and EFTA’s PTAs with third parties, ASEAN’s PTAs with
China and India, and China’s PTAs with Peru, Pakistan, and Singapore.

The mapping also showed that 67 percent of PTAs include provisions that allow investors
to appoint senior management and boards of directors (SMBD) without regard to
nationality. The PTAs of the United States, Canada, Panama, and Australia systematically
include such a provision. PTAs without an SMBD provision include those of Japan, the
EU, China, and ASEAN.

Further 17 percent of PTAs include non-derogation clauses, which guarantee (or do not
prevent) an investor’s right to take advantage of another investment treaty between the
parties that results in more favorable treatment. These include some PTAs involving the
EU, ASEAN, and India. For instance, Article 90 of EU-Ukraine states that “Nothing in this
Chapter shall be taken to limit the rights of investors of the Parties to benefit from any more
favourable treatment provided for in any existing or future international agreement relating
to investment to which a Member State of the European Union and Ukraine are parties.”
A different formulation is found in India-Singapore, which states that if the legislation of
either party or international obligations existing at present or established thereafter between
the parties results in more favorable treatment to investors than the India-Singapore FTA,
such position shall not be affected by the agreement.?!

1 See Article 6.22 of India-Singapore.
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Different techniques are used to schedule commitments or reservations in the investment
chapters of PTAs. A positive-list approach (similar to that used in the GATS for the
scheduling of services commitments) implies that only the sectors listed in the schedule are
subject to the agreement’s disciplines on investment, subject to any qualifications contained
therein. A negative-list approach provides that the obligations in the investment chapter are
applied to all sectors with the exception of those sectors appearing in the list (or lists) of non-
conforming measures. A negative-list approach is more common and is used in 85 percent of
PTAs surveyed, while the positive-list approach applies in 9 percent. In a few PTAs, one party
uses a positive list to schedule commitments while the other uses a negative list for its non-

conforming measures.*

5.3.1.3 Investment protection

All agreements assessed in this exercise grant national treatment to investors from partner
countries. While MEN treatment has generally gone hand-in-hand with NT (it was included
in the first bilateral investment treaty, in 1959, between Germany and Pakistan), a number of
PTAs that include NT exclude MFN or modify its application. As noted above, this exclusion
is often done with the intention of preventing claimants from invoking treaties with third parties
that include potentially more favorable provisions relating to protection standards or ISDS.
Agreements that exclude MFEN tend to be between the EU or EFTA and Latin American
countries, or between Asian countries. The 2009 Economic Partnership Agreement (EPA)
between Japan and Switzerland is one such example, in which parties pledge to make best
efforts to accord each other any more favorable treatment granted under other agreements but
explicitly exclude this as an obligation.’* In the ASEAN-Australia-New Zealand FTA (2010),
the applicability of MFN is an item to be negotiated in the future.’® Most PTAs also cover direct
and indirect expropriation, fair and equitable treatment, and currency transfers (Figure 5.4).

Fair and equitable treatment is incorporated into 76 percent of the PTAs surveyed. FET can
take different forms, each with implications regarding its scope and content. The most important
distinction arises between FET provisions that are explicitly linked to the minimum standard of

32 See for example India-Korea and India-Singapore.

33 This is sometimes called “treaty shopping.”

* Article 88 of the Japan-Switzerland EPA states that “If a Party accords more favourable treatment to investors
of a non-Party and their investments by concluding or amending a free trade agreement, customs union or similar
agreement that provides for substantial liberalisation of investment, it shall not be obliged to accord such treatment
to investors of the other Party and their investments. Any such treatment accorded by a party shall be notified to
the other Party without delay and the former Party shall endeavour to accord to investors of the latter Party and
their investments treatment no less favourable than that accorded under the concluded or amended agreement. The
former Party, upon request by the latter Party, shall enter into negotiations with a view to incorporating into this
Agreement treatment no less favourable than that accorded under such concluded or amended agreement.”

3 Article 16 (2)(a) of the Investment chapter.
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Figure 5.4: Investment protection provisions, share of PTAs (%)
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Source: Deep Trade Agreements Database.

treatment under customary international law, and those that include an unqualified formulation
of the obligation. More recent PTAs have started to include some additional language in their
investment chapter to clarify the meaning of the obligation. Of the agreements that include
FET, about 66 percent reference international law, 65 percent prohibit breach of other treaty
obligations, and 53 percent explicitly reference denial of justice (Figure 5.5).

Figure 5.5: Fair and equitable treatment provisions, share of PTAs (%)
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Source: Deep Trade Agreements Database.
Note: ITA = international investment agreement.

One of the main purposes of international investment agreements is to protect investors’ assets.
The bulk of the agreements provide for compensation and promise national treatment in case
of armed conflict or strife in the host country. A smaller percentage, about half, guarantee the
transfer of foreign investors’ funds in such cases. Most of the agreements in the sample include
provisions against direct (75 percent) or indirect (74 percent) expropriation. Agreements by
Central European countries and a majority of the EFTA agreements, which group investment
together with services, do not include expropriation commitments (Figure 5.6).
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Figure 5.6: Provisions regarding protection of assets, share of PTAs
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Source: Deep Trade Agreements Database.

Within the agreements containing provisions on direct expropriations, about 95 percent include
carve-outs to protect public welfare goals, about 72 percent include carve-outs for compulsory
licenses, and 8 percent include carve-outs for subsidies provided by the host country (Figure 5.7).

An important protection for investors is the ability to transfer funds freely and under reasonable
conditions. This topic is discussed in depth in Chapter 9 on movement of capital. Just over half
(56 percent) of the agreements in the sample provide protection for transfer of funds.

An umbrella clause provides that parties uphold any contractual obligation (beyond the PTA
itself) that they have entered into with regard to investments of nationals of their PTA partners,
thus broadening the coverage of a PTA and its dispute settlement mechanism. Only 7 percent

of agreements - half of them in the East Asia and Pacific region - contain an umbrella clause.

Figure 5.7: Provisions regarding protection of assets, share of PTAs
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Source: Deep Trade Agreements Database.
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5.3.1.4 Social and regulatory goals

Provisions under this heading may include the right to regulate, protection of the environment,
human rights, labor, corporate social responsibility, sustainable development, and corruption.

The right to regulate refers to the balance between investor protection and the state’s right
to protect legitimate policy interests such as national security, public health and safety, or the
environment. It has been the subject of some controversy.” The right-to-regulate provision in
investment chapters takes different forms. It is sometimes connected with a specific provision
such as performance requirements. For instance, in US-Panama, the parties provide for certain
exceptions from the general proscription on performance requirements to permit the adoption
or maintenance of measures “necessary to secure compliance with laws and regulations that
are not inconsistent with this Agreement; necessary to protect human, animal or plant life or
health; or related to the conservation of living or non-living exhaustible natural resources.”*’ In
the PTAs of the United States, the provision on performance requirements contains a right to
regulate exception, but there is no broad right to regulate provision in the investment chapter.

The right to regulate is also associated with provisions on expropriation. For instance, in
Japan’s PTAs, a party shall not expropriate or nationalize investments of the other party (or

take measures tantamount to expropriation) except “for public purpose.”’*®

Beyond those linked specifically to performance requirements or expropriation, 73 percent
of PTAs include a right to regulate provision in the public interest (Figure 5.8). Some PTAs
incorporate elements of GATS Article XIV on exceptions, either directly in the investment
chapter or through a general exception linked to the investment chapter.”” Others have more
specific exceptions. In EU-Ukraine, for instance, the parties “retain the right to regulate
and to introduce new regulations to meet legitimate policy objectives provided they are
compatible with this Chapter.”*’Another example is India-Singapore, which allows the
parties to adopt, maintain or enforce any measure, on a non-discriminatory basis, that is
consistent with the investment chapter and is “in the public interest, including measures to

meet health, safety or environmental concerns.”!

% For the debate on the right to regulate, see Gaukrodger 2017 and UNCTAD 2012.
37 See Article 10.9 of US-Panama.

38 .- . . .
We capture the carve-out for general regulatory measures to protect legitimate public welfare goals in the section
on investment protection.

39 ¢ . . . - P
39 See Article 11 of Japan-Indonesia, in which, for the purposes of the investment chapter, “Articles XIV and XIV
bis of the GATS are incorporated into and form part of this Agreement, mutatis mutandis.”

0 See Article 85.4 of EU-Ukraine.
H See Article 6.10 of India-Singapore.
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Environmental concerns are subject to the right to regulate in 85 percent of all investment chapters.*
A common formulation is that the parties recognize that it is inappropriate to encourage investment
by relaxing their environmental measures. For instance, in Chile-Japan the parties agree not to
waive or otherwise derogate from environmental measures as an encouragement for establishment,
acquisition, or expansion of investments.* In EU-Colombia-Peru, subject to the requirement
that such measures are not applied in a manner which would constitute arbitrary or unjustifiable
discrimination between the parties, the parties may adopt measures “necessary to protect human,
animal or plant life or health, including those environmental measures. . .relating to the conservation
of living and non-living exhaustible natural resources, if such measures are applied in conjunction

with restrictions on domestic investors or on the domestic supply or consumption of services.™**

References to the right to regulate in the areas of human rights, labor, corporate social responsibility,
sustainable development, and corruption appear in fewer than 20 percent of investment chapters,*
although they may appear in other parts of the PTA not coded during this exercise. There were
also few direct references to technical cooperation and capacity building in the investment chapter,
although they may appear elsewhere in the PTA.

5.3.1.5 Institutional framework and transparency

All PTAs establish some sort of administrative body charged with monitoring and implementing
the agreement. In addition, about one-quarter of PTAs establish a specific committee responsible
for monitoring implement of the investment chapter. For instance, the ASEAN-Australia-New
Zealand agreement establishes a Committee on Investment to review implementation of the
investment chapter, consider any matters referred to it, and report to the PTA’ joint committee
as required.* Japans PTAs also typically establish such a committee, while those of the EU, the
United States, and Canada do not.

With regard to transparency provisions, the analysis looked at whether the investment chapters
include commitments for prior comment, agreements to publish, or the establishment of national
inquiry points. The mapping found that about two-thirds of investment chapters establish a
national inquiry point, while commitments for prior comment occur in 38 percent of PTAs and
agreements to publish in just over 20 percent (Figure 5.9).

2 See, for instance, Article 10.11 of Nicaragua-Taiwan, China, which reads “Nothing in this Chapter shall be
construed to prevent a Party from adopting, maintaining, or enforcing any measure otherwise consistent with this
Chapter that it considers appropriate to ensure that investment activity in its territory is undertaken in a manner
sensitive to environmental concerns.”

+ See Article 87 of Chile-Japan.

* See Article 167 of EU-Colombia-Peru.

5 Provisions on labor may be contained in a separate chapter. For details, see Chapter 12 in this volume.
# See Article 11.17 of ASEAN-Australia-New Zealand.
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Figure 5.8: Selected social and regulatory goals in the investment chapter, share of PTAs (%)
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Figure 5.9: Selected transparency provisions, share of PTAs (%)
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Source: Deep Trade Agreements Database.

5.3.1.6 Dispute settlement

Dispute settlement is a key provision in investment chapters, particularly investor-state
dispute settlement (ISDS) provisions, which allow investors to bring disputes regarding the
treaty’s substantive provisions. Almost all PTAs provide for a mechanism for consultations and
state-to-state dispute settlement, and 77 percent provide for ISDS (Figure 5.10).

5.3.1.7 Enforceability

All 111 PTAs in the study have enforceable investment chapters, but the quality of enforcement
varies depending on the forum and agency responsible. In the Australia-New Zealand Closer
Economic Agreement (ANZCERTA), for example, the investment chapter does not provide
access to the agreement’s state-to-state arbitral mechanism, and there is no ISDS provision. In
the case of an investment dispute, investors need to seek recourse in a domestic court.”” Of

47 See Trakman 2014.
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the other 110 PTAs in the study, 77 percent have investment chapters that provide access to
both a state-to-state arbitral mechanism and ISDS, and 19 percent have chapters that provide
access to a state-to-state arbitral mechanism without ISDS. The remainder give the parties
access to dispute resolution using diplomatic channels under the agreement.

The EU and EFTA for the most part provide access only state-to-state arbitral mechanisms
in their investment chapters, although EFTA’s PTAs with Singapore and Korea have ISDS.

Australia went through a period of not including an ISDS provision in its PTAs but has
accepted it in recent PTAs.*

Figure 5.10: Dispute settlement mechanisms, share of PTAs
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Source: Deep Trade Agreements Database.

5.3.2 Content of investment provisions in PTAs over time and PTA regional groupings

To assess the evolution of investment chapters over time, the study generated a variable that
captures the share of questions included in the template to which there were “yes” answers.
The analysis found that average number of investment provisions in PTAs has increased since
1995. While agreements entering into force between 1995 and 1999 included, on average,
24 provisions, those entering into force in the period 2010-2017 averaged 27 (Figure 5.11).

In the Western Hemisphere, the United States, Canada, and Peru are party to PTAs with
the largest number of investment provisions (Figure 5.12), averaging 28-35 provisions across
their PTAs. Those of Mexico, the Central American countries, Colombia, and Chile have
PTAs averaging 21-28 provisions. In European PTAs, the average number of investment

8 In Australia’s PTAs with Japan (2015), Malaysia (2013), and the United States (2005) the parties have access only
to a state-to-state arbitral mechanism, while in those with ASEAN-New Zealand (2010), Chile (2009), CPTPP
(2018), Korea (2014), Singapore (2003), and Thailand (2005) an ISDS mechanism is also available.
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Figure 5.11: Boxplot of average number of Investment provisions in new PTAs over time
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Note: A boxplot is a standardized way of displaying the distribution of data based on the five-number summary:
minimum, first quartile, median, third quartile, and maximum.The central rectangle spans the first quartile to the
third quartile, the bold segment inside the rectangle shows the median, and “whiskers” above and below the box
show the locations of the minimum and maximum. Outliers are plotted as individual points.

provisions is smaller (14-21 provisions), reflecting the absence of investment protections.

Although some of EFTA’s PTAs have investment protection provisions, those of the EU do
not. In Africa, the Economic Community of West African States (ECOWAS) and Morocco
have a high average number of investment provisions (based on a single PTA). Most Asian
countries have PTAs averaging 28-35 provisions.

Figure 5.12: Average number of Investment provisions by country
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The fact that the number of investment provisions has increased over time does not necessarily
mean they have become deeper in terms of content.* To analyze the evolution of core (or deep)
investment provisions over time, a simple index of 12 liberalization and protection provisions was
constructed.” The value of the index varies between 0 and 11.%' Broad definitions of investment
and investor, and liberalization disciplines that apply in pre-establishment phase, are indicative of key
provisions that enhance investors’ market access. Strong investor protections in the form of post-
establishment national and MFN treatment, disciplines on fair and equitable treatment, expropriation,
and investor-state dispute settlement are key provisions in the post-establishment phase.

The incidence of core liberalization and protection provisions varies by country income
groups.” In South-South PTAs, the incidence of core investment liberalization provisions is
low (17 percent) while protection provisions are high (100 percent).>® For North-North and
North-South PTAs, the shares are roughly equal, with investment protection provisions, on
average, more prevalent than those liberalizing investment (Figure 5.13).>

Figure 5.13: Incidence of core investment provisions (average)
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Source: Deep Trade Agreements Database.
Note: Average over agreements in force during 2017.

9 - - ..
* Indeed, some of the provisions are for exceptions or carve-outs (e.g., to MFN and FET provisions) rather than
liberalization efforts.

3" The core provisions in investment liberalization are (a) broad asset-based definition of investment; (b) elements
of both the asset-based and enterprise-based definitions of investment; (c) definition of investors that covers
permanent residents or right of abode; (d) national treatment (NT) in pre-establishment/acquisition phase;
(e) MEN treatment in pre-establishment/acquisition phase; and (f) no performance requirement for senior
management positions and boards of directors. For investment protection, the core provisions are (a) NT in the
post-establishment phase; (b) MEN in the post-establishment phase; (c) fair and equitable treatment (FET);
(d) protections against direct expropriation; (e) protections against indirect expropriation; and (f) ISDS.

51 As each PTA has only one definition of investment: either (a) asset-based or (b) asset-based and enterprise-based.

52 For Figures 5.13-5.15, North and South countries are defined following the World Bank country classification
for 2017. South countries are composed of low-income and lower-middle-income economies, while North
countries have upper-middle-income and high-income economies. Low-income economies are defined as those
with a GNI per capita, calculated using the World Bank Atlas method, of US$1,005 or less in 2016; lower-middle-
income economies are those with a GNI per capita between US$1,006 and US$3,955; upper-middle-income
economies are those with a GNI per capita between US$3,956 and US$12,235; high-income economies are
those with a GNI per capita of US$12,236 or more.

53 In the South-South category, there is one PTA in the sample.
>* In the North-North category, there are 72 PTAs, and in North-South category, there are 38 PTAs.
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The incidence of core investment liberalization provisions in South-South PTAs is constant
over the three-decade period (reflecting the single PTA in the sample), while that of North-
North PTAs has increased slightly (Figure 5.14). Since 2000, the incidence of investment
liberalization provisions in North-South PTAs has increased slightly as well.”

Figure 5.14: Rising incidence of investment liberalization provisions over time, by level of development
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Source: Deep Trade Agreements Database.
Note: Average over agreements in force during 2017.

For investment protection, the incidence of core provisions in South-South PTAs is constant,
while for North-North PTAs there is little fluctuation (Figure 5.15). Since 2000, the share
of investment protection provisions in North-South PTAs has declined.®

Figure 5.15: Evolution of share of Investment protection provisions over time, by level of development
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Source: Deep Trade Agreements Database.
Note: Average over agreements in force during 2017.

55 The period 1995-1999 has only a single PTA in the North-South category.
2 Only one PTA falls in the North-South category in the period 1995-2000.
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The share of investor-state dispute settlement provisions in South-South PTAs has remained
constant, reflecting the single PTA in the sample. Since 2000, the incidence of North-South
and North-North PTAs with ISDS provisions has fluctuated slightly (Figure 5.16).

Figure 5.16: Evolution of share of ISDS provisions over time, by level of development
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Source: Deep Trade Agreements Database.
Note: Average over agreements in force during 2017.

5.3.3 Patterns of investment provisions across regional groupings

Tables 5.1-5.6, show patterns of investment provisions across geographic regions, the EU, and
EFTA for the core issue areas (scope and definition of investment, national treatment, MFN
treatment, protection against expropriation, social and regulatory goals, transparency, dispute
settlement). The number of PTAs in each grouping varies considerably, from a single PTA in
Sub-Saharan Africa (SSA) to 57 PTAs involving Latin American and Caribbean (LAC) countries.
Inter-regional PTAs are repeated in two (or more) groupings.”’ The most common provisions
(those that occur in more than 60 percent of cases) are shaded in the darkest green, the least
common (those occurring in less than 40 percent of cases) are shaded in the lightest green, and
the rest (occurring between 40 and 60 percent of cases) are shaded in the middle shade of green.

Definition of investment. In North America and East Asia and the Pacific (EAP), the
mixed definition of investment (asset and enterprise based) is the most commonly used,
reflecting the adoption of the NAFTA-type investment chapter in these regions (Table 5.1).
In South Asia the broad asset-based definition is predominant, while in the EU and Central
Asia, a definition of investment based on commercial presence is the norm. The exclusion
of portfolio investment from the definition of investment occurs most frequently in PTAs
involving the EU, Sub-Saharan Africa, EFTA, and Central Asia (and tends to go together with
a definition of investment based on commercial presence). The PTAs of the EU, EFTA, and
Central Asia define juridical persons rather than investors in their PTAs, while a majority of

57 For instance, the CPTPP agreement (Australia, Brunei Darussalam, Canada, Chile, Japan, Malaysia, Mexico, New
Zealand, Peru, Singapore,Vietnam) appears in three regional groupings — North America, LAC, and East Asia and Pacific.
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PTAs involving East Asia and the Pacific, North America,and EFTA broaden their definitions
of investor to include permanent residents. The scope of the investment framework can be
tailored by the use of a denial of benefits or SBO clause (rarely both). Regional groupings
that have adopted the NAFTA-type investment chapter show a preference for a denial-of-

benefits clause, while a provision limiting investors to SBO predominates in the PTAs of the
EU, EFTA, Central Asia, and Sub-Saharan Africa.

Table 5.1: Patterns of investment provisions across regions (%), scope and definitions

1. SCOPE AND DEFINITIONS European Sub- East North Latin South Middle EFTA Central
Union Saharan Asia& America America& Asia  East& Asia
Africa  Pacific Caribbean North Africa
Number of agreements with investment ~ (14) (1) (55) (18) (57) (7) 4) (10) )
Broad asset-based definition 0 0 33 0 18 0 20
Enterprise-based definition 0 16 0 0
Mixed definition of investment 20

14 0 50
4 0 14 0 50

Commercial presence definition

11
0
0
78
Portfolio investment excluded 78
33

Definition of Investor
Definition of juridical persons 0 2 0 9 0 25
Permanent residents included 0 0 65 29 0 “ﬂ
Dual nationals/dominant 0

0

Investors limited to SBO

11

0

0 89

Denial of benefits 0

0

National & subnational levels 0 70

Investment changes form 0 0 51 0 18 0 10 0
0

Prudential carve-out 31 0 16 29 m

Source: Deep Trade Agreements Database.
Note: Share of agreements is calculated over the number of agreements in force with investment provisions during 2017.

Increasing foreign investment through the reduction of barriers is a key motivation for
the inclusion of investment provisions in PTAs. States encourage FDI by granting foreign
investors the same treatment as domestic investors (through national treatment provisions)
or as investors of any other state (through MFN treatment). States grant each other national
treatment on the entry of investment (i.e.,in the pre-establishment phase) in all regions except
Sub-Saharan Africa, where states retain discretion regarding the entry of investment (Table
5.2). In all the PTAs in North America, the Middle East and North Africa (MENA), and
Central Asia, foreign investors benefit from the same treatment as domestic and other third-
party investors. In other regions fewer PTAs grant MFN treatment in the pre-establishment
phase, thus retaining policy space. Additional policy space is created through the inclusion of
an MFN exceptions clause, which is used in most regional groupings except MENA. PTAs
involving the EU and Central Asian countries do not have provisions prohibiting performance
requirements, in contrast to regions such as North America, where such provisions are the
norm. All North American PTAs contain a provision entitling covered investors to make
appointments to senior management positions and/or the board of directors without regard
to nationality. This practice has been adopted most frequently by PTAs in LAC and MENA.
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Table 5.2: Patterns of investment liberalization (percentage of PTAs by provision and region)

2. SCOPE AND DEFINITIONS European Sub- East North Latin South Middle EFTA Central

Union Saharan Asia& America America& Asia East& Asia
Africa Pacific Caribbean North Africa

Number of agreements with investment ~ (14) (1) (65 @18 67 (@) (4) (10) (9
NT pre-establishment 100 100
MEN pre-establishment

Exceptions to MEN clause

29

Performance requirements 10 0

Senior management/boards 29 60 56
Non-derogation 0 16 0 14 25 20 33
Positive-list scheduling 14 0 0 1

Negative-list scheduling 36 86 100 100

Source: Deep Trade Agreements Database.
Note: N'T = national treatment. Share of agreements is calculated over the number of agreements in force during 2017.

Table 5.3 shows a significant variation between the European-type agreements, signed by
the EU and EFTA countries, and the North American model. The protection provisions
used by LAC and EAP groupings tend to follow the North American model. Asian and

Table 5.3: Patterns of investment protection (percentage of PTAs by provision and region)

3.INVESTMENT PROTECTION European Sub- East North Latin South Middle EFTA Central

Union Saharan Asia& America America& Asia East& Asia
Africa  Pacific Caribbean North Africa

Number of agreements with investment (14) 1) (55) (18) (57) 7) (4) (10) )
NT post-establishment 100 100 100
MEN post-establishment 88

Armed conflict provides for transfer of funds

Transfers

(=)
(&3]
S
—_
—_

Umbrella clause

Fair and equitable treatment 7 86 22
FET clause refers to denial of justice 0 0 0
FET clause prohibits arbitrary measures 7 0 20 11
Breach of another ITA, not a breach of FET 0 0 0
FET violation development aspects 0 0 0 0
FET refers to customary intl. law 0 0 0
Direct expropriation 0 30 0
Indirect expropriation 0 30 0
Expropriation ¢/o compulsory licences 0 0 0
Expropriation c¢/o for subsidies 0 0 0 0
Expropriation ¢/o regulatory measures 0 30 0
Armed conflict provides for NT 0 30 0
Armed conflict provides for compensation 0 30 0
0 0
0 0
7
0

(=]
(SN
[«
o

Subrogation

Source: Deep Trade Agreements Database.
Note: NT = national treatment; IIA = international investment agreement. Share of agreements is calculated over the
number of agreements in force with investment provisions during 2017.
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EFTA agreements are more likely to include umbrella clauses (though they remain rare).
The Central Asian PTAs offer FET but no provisions on expropriation, and otherwise are
similar to the European PTAs.

All PTAs surveyed offer national treatment on investments once established; North
American, MENA, and Central Asia also all offer MFN protection on the operation and
management of investments. This latter category varies across region, however, with South
Asian and EFTA agreements providing MFN treatment in less than half the PTAs surveyed.

Most PTAs provide for national treatment in the case of armed conflict or strife and for
compensation should this happen. The sole SSA agreement does not include a provision
for compensation or protection of transfers in the case of armed conflict or strife, whereas
the majority of PTAs in North America, EAP, South Asia, and LAC do so. Over 80 percent
of EAP, North American, and South Asian agreements — and 100 percent of SSA —
protect companies’ ability to transfer funds, but less than half of PTAs in LAC do so in the
investment chapter. Both direct and indirect expropriation is covered in nearly all non-
European agreements, although it is covered in only two of the four MENA PTAs.

Table 5.4 shows the considerable regional variation regarding the treatment of social and
regulatory issues in investment chapters. A general right to regulate provision (not linked
to performance requirements or expropriation provisions) is the norm in EFTA and EU
PTAs and common in EAP and South Asia PTAs. PTAs in North America and Sub-Saharan
Africa are outliers. The single SSA PTA scores highly on other social and regulatory goals.
Apart from a reference to protection of the environment the PTAs of South and Central
Asia and MENA do not include provisions on other social and regulatory goals.

Table 5.4: Patterns of investment provisions across regions (%) — social and regulatory goals

4.SOCIAL AND European Sub- East North Latin South Middle EFTA Central

REGULATORY GOALS Union Saharan Asia& America America& Asia East & Asia
Africa Padific Caribbean North Africa

Number of agreements with investment  (14) (1) (55)  (18)  (7) (7)) (4) (10) (9

General right to regulate provision 39

Protection of the environment
Protection of human rights
Reference to labor

Reference to corporate social resp.
Reference to sustainable development
Reference to corruption

Technical cooperation

Capacity building

Source: Deep Trade Agreements Database.
Note: Share of agreements is calculated over the number of agreements in force during 2017.
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Table 5.5 shows patterns of institutional frameworks and transparency across regions. The
creation of a specific committee by the investment chapter is most common in EAP and
South Asia. Provisions allowing for prior comment on laws and regulations affecting the
investment chapter occur in the PTAs of EAP, LAC, and South Asia and to a lesser extent in
North America. An agreement to publish such laws and regulations occurs more frequently
though not in EU and MENA PTAs.The establishment of national enquiry points to respond
to investment-related queries is common in PTAs across all regions, though less frequent in
EU, EFTA, and Central Asian PTAs.

Table 5.5: Patterns of institutional framework (percentage of PTAs by provision and region)

5.INSTITUTIONAL FRAMEWORK  European Sub- East North Latin South Middle EFTA Central

AND TRANSPARENCY Union Saharan Asia& AmericaAmerica& Asia East& Asia
Africa Padific Caribbean North Africa

Number of agreements with investment ~ (14) (1) (55) (18) (57) 7) 4) (10) )

Does the investment chapter 7 0 1 18 0 10 0

establish a committee?

Commitments for prior comment 0 0 6 0 0 0

Does the investment chapter 0 6 1
include agreements to publish?
Does the investment chapter 20 33

establish national enquiry points?

Source: Deep Trade Agreements Database.
Note: Share of agreements is calculated over the number of agreements in force with investment provisions during 2017.

Finally, as seen in Table 5.6, nearly all agreements provide for state-to-state dispute settlement
and many provide for investor-state dispute settlement. The PTAs of the EU and Central
Asia are the exception, though the EU has begun to include ISDS provisions in its more
recent PTAs. Most PTAs across all regions also provide for a mechanism for consultations
prior to launching ISDS or state-to-state proceedings.

Table 5.6: Dispute settlement provisions (percentage of PTAs by provision and region)

6. DISPUTE SETTLEMENT European Sub- East North Latin South Middle EFTA Central

Union Saharan Asia& America America& Asia East& Asia
Africa Pacific Caribbean North Africa

Number of agreements with investment ~ (14) (1) (55) (18) (57) (7) (4) (10) )

State-to-state dispute settlement

Investor-state dispute settlement
Mechanism for consultations

Source: Deep Trade Agreements Database.
Note: Share of agreements is calculated over the number of agreements in force with investment provisions during 2017.
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5.4. CONCLUSIONS

This chapter presents a new dataset on the content of investment provisions in PTAs. It
covers a total of 111 PTAs that entered into force between 1960 and 2017 and include
distinct investment provisions. The analysis of this dataset reveals the following patterns:

* The scope and depth of investment provisions has increased over
time, although at a modest rate.

* Most PTAs extend national and MFEN treatment in the pre-
establishment phase, while all provide for national treatment (and
to a lesser extent MFN treatment) in the post-establishment phase.
* A majority of PTAs offer investment protections in the form of
provisions on expropriation and fair and equitable treatment.
*The majority of PTAs include a broad “right to regulate” provision
that allows the host state to override investment provisions for
public interest or national security purposes.

* Provisions aimed at protection of the environment occur in
more than three-quarters of PTAs.

* More than three-quarters of PTAs provide for investor-state
dispute settlement.

* PTA regional groupings demonstrate a number of common
characteristics, particularly with regard to provisions on scope and
definitions and investment liberalization and protection.

Further research is needed to analyze the schedules of investment commitments and to
turther develop the indicators of deep liberalization.

ACKNOWLEDGMENTS

The authors would like to acknowledge the support of Claudia Hofmann and Alvaro
Espitia Rueda in the coding of the agreements and preparation of graphics and Rohini
Acharya, Nadia Rocha, and Michele Ruta for their comments. We would also like to thank
Theodore Moran and participants in the World Bank conference “Evolution of Deep Trade

Agreements” for their comments.

175



176

Handbook of Deep Trade Agreements

REFERENCES

Chornyi, V., M. Nerushay, and J. Crawford. 2016. A survey
of investment provisions in regional trade agreements.
WTO Staff Working Paper ERSD-2016-07, World Trade
Organization, Geneva.

Echandi, Roberto.2009.The new generation of international
investment agreements: Recent developments in the Asia-
Pacific region. Asia Europe Journal 7:127-44.

Gaukrodger, D. 2017. The balance between investor
protection and the right to regulate in investment treaties:
a scoping paper. OECD Working Paper on International
Investment 2017/02, OECD Publishing, Paris.

Kotschwar, Barbara. 2009. Mapping investment provisions
in regional trade agreements: Towards an international
investment regime? In Regional Rules in the Global Tiading
System, edited by A. Estevadeordal, K. Suominen, and R.Teh.
Cambridge: Cambridge University Press.

OECD (Organisation for Economic Co-operation and
Development). 2004.“Fair and Equitable Treatment Standard
in International Investment Law.”” OECD Working Papers
on International Investment 2004/3, OECD Publishing,
Paris.

Trakman, L. 2014. Resolving investor-state disputes:
Australia’s dilemma and choices. In Nye Perram, International
Commercial Law and Arbitration: Perspectives (2014).

UNCTAD (United Nations Conference on Trade and
Development). 2004. The REIO exception in MEN treatment
clauses. Geneva: United Nations.

. 2011. UNCTAD Series on International Investment
Agreements II: Scope and Definition. Geneva: United Nations.

. 2015. Recent trends in ITAs and ISDS. UNCTAD
IIAs Issues Note No. 1 (February).

Yannaca-Small, K. 2006. Interpretation of the umbrella
clause in investment agreements. OECD Working Papers on
International Investment 2006/03, OECD Publishing, Paris.



CHAPTERG6

Movement of Capital

D. Siegel, K. Gallagher, and R. Thrasher



CHAPTER 6

Movement of Capital
D. Siegel*, K. Gallaghert, and R. Thrasher®

* Formerly of the International Monetary Fund, Washington, DC, United States
T Global Development Policy Center, Boston University, Boston, United States

CONTENTS
6.1. INTRODUCTION 179
6.2. THE DATABASE: METHODOLOGY FOR MAPPING 180
6.2.1 Structure 180
6.2.2 Commitments, key issues, and policy implications 180
6.2.2.1 The basic transfer obligation 180
6.2.2.2 Qualifications to free transfer rules — broad exclusions 185
6.2.2.3 Qualifications to free transfer rules — exceptions for macro-economic crises 185
6.2.2.4 Financial sector safeguards and exceptions for prudential measures 189
6.2.2.5 Qualifications to free transfer rules — sector-specific or general exceptions 191
6.2.2.6 Enforcement through dispute resolution 191
6.3. FREE TRANSFERS COMMITMENTS: SOME TRENDS 194
6.4. CONCLUSIONS 196
ACKNOWLEDGMENTS 196
REFERENCES 197

ANNEX 199




Movement of Capital

6.1.INTRODUCTION

Capital flows are an increasingly important means of allocating savings, promoting growth,
and facilitating balance-of-payments (BOP) adjustment. How preferential trade agreements
(PTAs) regulate such flows impacts both commercial decisions on foreign investment and broad,
multilateral policy decisions. Many authors have reviewed this topic from a policy and economic
perspective.' This study, in contrast, compares the provisions regarding transfers and capital lows
in a wide range of PTAs, and offers some initial impressions of patterns and practices, with the
aim of providing useful information for strategic business decisions and policy analysis.

In the absence of a generalized multilateral agreement, the transfers and capital controls
provisions in PTAs form a patchwork of obligations among participating countries. One
important theme that emerges from this review is the tension between the market access
goals of PTAs and the absence of a coherent multilateral regime to oversee the international
effects of these provisions. In broad strokes, PTAs seck to promote the commercial interests
of the parties by creating greater certainty for manufacturers, foreign investors, and service
providers through increasingly sophisticated instruments. Provisions on transfers and capital
flows have a legitimate role in fostering confidence about operating in new markets by
reducing risks. However, there has been little analysis of how countries’ obligations are
impacted by participating in several PTAs with different provisions on transfers and capital
flows, particularly if restrictive rules in one treaty undermine more permissive rules in another.
This chapter draws on a sample from the World Bank’s Deep Trade Agreements Database, a
rich source of information on all preferential trade agreements, to carry out such an analysis.

In recent PTA negotiations, governments are increasingly recognizing the need for policy
space on capital low measures, and are turning to the World Trade Organization’s (WTO’)
General Agreement on Trade in Services (GATS) model as a point of reference for negotiations
on safeguards for economic exigencies.” Information on these provisions in the database can
underpin an important policy discussion about including exceptions to free transfer rules in PTAs
for BOP difficulties or other forms of economic and financial distress.

The scope for government discretion is of crucial importance given the prevalence of dispute
settlement (DS) provisions in PTAs, particularly those involving investor-state dispute settlement
(ISDS).Under these provisions,investors may challenge governments directly,and these governments
could be liable for damages due to general restrictions that were imposed for policy reasons. Some
PTAs even contain specialized provisions for investor-state arbitration that impact transfers and

! For economic and theoretical analyses of capital liberalization as it impacts growth and development, see Frankel
2002, Ishii et al. 2002, Mattoo et al. 2006, Bhagwati 1998, and Blanchard and Ostry 2012. For analytical reviews of
capital controls in international agreements, see Hagan 2000, Gallagher 2012, Siegel 2013, and Viterbo 2012.

2 For example, US-Republic of Korea, the EU-Canada Comprehensive Economic and Trade Agreement (CETA),
and the draft Trans-Pacific Partnership (TPP) agreement.
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capital control measures, although their effectiveness varies. While investor-state arbitration is a
valid investor protection measure, it creates liability for countries in ways that differ from other
international agreements. In treaties calling for government-to-government dispute settlement,
such as the original WTO agreement, governments have the opportunity to filter the disputes that
they initiate, taking into account economic exigencies or allowing political solutions.

6.2. THE DATABASE: METHODOLOGY FOR MAPPING
6.2.1 Structure

The database on transfers and capital controls in PTAs consists of six main headings corresponding
to six main aspects of transfer and capital control commitments in PTAs. These commitments relate
to: (a) the nature of the transfer obligation, including any distinctions between current and capital
transactions as well as inflows and outflows; (b) broad exclusions from that obligation; (c) safeguards
for handling BOP and macroeconomic crises; (d) exceptions for prudential measures in the financial
sector; () general exceptions to the PTA commitments;and (f) dispute settlement provisions as they
apply to the free transfers obligation (see the database outline at the end of this chapter).?

This study identifies more than 90 specific issues related to how PTAs address capital movements, then
notes how each treaty handles these questions. For each PTA, the presence of a specific provision is
coded “1”and the absence of the provision is coded “0.” If the provision is equal to the same provision
in the WTO agreements, it is coded with (=). If it is more restrictive, it is coded with (+). If less
restrictive, it is coded with (). Where appropriate, comments are included to elaborate.

6.2.2 Commitments, key issues, and policy implications
6.2.2.1 The basic transfer obligation

As transfer rules apply only to transactions that are liberalized under a PTA, they depend
entirely on, and are derivative of, how those investments/services are defined and covered by
the agreement. In other words, if the PTA does not require that a particular form of investment
or financial service be allowed, there is no obligation to allow capital movements related to
that action.® The purpose of these rules is to provide confidence that the proceeds of the
investment will be able to flow to the investor. Of the 284 treaties examined, approximately

® Commitments (b) through (e) comprise the different types of qualifications to free transfer rules in PTAs. There
is currently little jurisprudence interpreting these qualifications or how they apply in practice.

4 Similarly, under the IMF Articles, current transactions are required to be allowed only for legal trade transactions.
If the Member restricts the underlying trade transaction (e.g., imports of a particular product), the free currency
rules of the IMF Articles (Art.VIIL Section 2(a)) do not require that payments and transfers be made in conjunction
with that transaction (Hagan 2000).
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Table 6.1: Free transfer commitments

Free transfers 145 N/A 51
Free transfers commitment

in covered services sectors 89 61

Free transfers commitment

in financial services 83 57

Free transfers commitment

for covered investment capital flows 137 94

Without free transfer commitments 139 N/A 49

Source: Deep Trade Agreements Database.

145 (51 percent) have some commitment to maintain liberalized capital flows for covered transactions,
while 139 treaties (49 percent) have no commitment to do so (see Table 6.1).

The first question in the database asks simply whether the PTA contains a commitment on free transfers.
Where the coding shows a““1” for the basic presence of the provision, other questions identify factors that
indicate what it applies to, in large part based on its location in the treaty; including the following issues:
* The most comprehensive treaties require free transfers in both bound services sectors (including
financial services) and investment (defined broadly); this is common in the US-based RTAs.
* Some treaties require free transfers only for financial flows relating to direct investment,” while
others cover only financial flows in bound services sectors.”
* A financial services annex may simply be an extension of the services chapter, adopting that
standard. Other PTAs contain an independent chapter on financial services, which incorporates
both the free transfers provisions of the investment and services chapters, depending on whether
the financial flows are related to investment or trade in services. This latter model is common in
Japanese agreements and a few others.”
* Further qualifications to the transfer requirements may be contained in these chapters or in
dedicated “exceptions” chapters or annexes.
* Dispute settlement regarding transfer rules may be covered within the chapters on investment or
financial services, or under institutional provisions.
* The text also varies from treaty to treaty. Table 6.2 highlights some of the most common models.
‘While many treaties are written to mimic GATS Article XI, more comprehensive free transfer
provisions (e.g., requiring transfers “without delay” in “freely usable currency”) are often found in
an investment chapter.”

> Prominent examples are the South Asian Free Trade Agreement (SAFTA) of 2006, the Chile-China Free Trade
Agreement of 2010, the European Free Trade Association (EFTA)-Canada Free Trade Agreement of 2009, the
Hong Kong SAR, China-New Zealand Free Trade Agreement of 2011, the Korea-Turkey Free Trade Agreement
of 2013, and the Southern African Development Community (SADC) of 2000.

% For example, EU-Algeria FTA, Canada-Chile FTA, and ASEAN FTA.

7 For example, Jordan-Singapore FTA and Australia-China FTA.

8 For example, Japan-Malaysia FTA, China-Korea FTA.

? Some treaties contain GATS-equivalent language in the Services chapter with the comprehensive model in the
Investment chapter — in that case, the reach of the article is different for the two chapters.
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Some broad patterns by region are apparent: Agreements involving the United States tend
to be uniform, and have the broadest transfer commitment with limited exceptions; they
thus involve high investor protection by limiting the policy space of governments (point 4
in Table 6.2). Agreements involving Canada and Latin American countries often follow the
US model. Two basic models are prevalent in agreements to which the European Union is
a party. One version applies only to avoiding restrictions on the free movement of capital
relating to direct investment (point 2 in Table 6.2). Another applies more extensively to
specified transactions (point 3 in Table 6.2). EFTA-based treaties tend to follow one of the
EU models. Other regions reflect more diversity (e.g., point 1 in Table 6.2).

Table 6.2: Free transfer provisions: examples

1. Services-only model (Jordan-Singapore Free Trade Agreement Article 4.12):

“Except under the circumstances envisaged in Article 4.13 [Balance of Payments Safeguards Article], a Party
shall not apply restrictions on international transfers and payments for current transactions relating to its
specific commitments.”

2. Direct investment-only model (EU-CARIFORUM, Article 123):

“With regard to transactions on the capital account of balance of payments, the Signatory CARIFORUM States
and the EC Party undertake to impose no restrictions on the free movement of capital relating to direct investments
made in accordance with the laws of the host country and investments established in accordance with the provisions
of Title II, and the liquidation and repatriation of these capitals and of any profit stemming therefrom.”

3. Narrow/transitional investment transfers + services model (EU-Bosnia and Herzegovina Article 61):

“1.With regard to transactions on the capital and financial account of balance of payments, from the entry into
force of this Agreement, the Parties shall ensure the free movement of capital relating to direct investments made
in companies formed in accordance with the laws of the host country and investments made in accordance
with the provisions of Chapter II of Title V, and the liquidation or repatriation of these investments and of any
profit stemming there from.

“2. With regard to transactions on the capital and financial account of balance of payments, from the entry
into force of this Agreement, the Parties shall ensure the free movement of capital relating to credits related to
commercial transactions or to the provision of services in which a resident of one of the Parties is participating,
and to financial loans and credits, with maturity longer than a year.

“3.As from the entry into force of this Agreement, Bosnia and Herzegovina shall authorize, by making full and
expedient use of its existing rules and procedures, the acquisition of real estate in Bosnia and Herzegovina by
nationals of Member States.

“Within six years from the entry into force of this Agreement, Bosnia and Herzegovina shall progressively adjust
its legislation concerning the acquisition of real estate in Bosnia and Herzegovina by nationals of the Member
States to ensure the same treatment as compared to its nationals.

“The Parties shall also ensure, from the fifth year after the entry into force of this Agreement, free movement
of capital relating to portfolio investment and financial loans and credits with maturity shorter than a year.”

4. Broader investment transfers + services model (US-Singapore Free Trade Agreement Article 8.10,
15.7, incorporated for financial services in 10.1.2):

“Each Party shall allow all transfers and payments, [relating to the cross-border supply of services/relating to a
covered investment]| to be made freely and without delay into and out of its territory.” (This is then followed by a
long list of the types of transfers that are specifically protected and a requirement that the transfers be made “in a
freely usable currency”.)
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Specific aspects of the transfer requirement vary by agreement: Among the features explored
are: how does the treaty address inflows versus outflows, and is there separate treatment
of current versus capital transactions? In the GATS, for example, both issues have separate
treatment. While the GATS require free transfers on all current transactions associated with
the agreement, it is more limited with regard to only capital transfers in specific commitments.
Furthermore, it addresses capital inflows and outflows separately depending on the nature, or
“mode,” of the service covered.

Following the GATS, many PTAs have evolved to cover sophisticated capital transactions.
Their coverage ranges from specifying particular financial instruments to including
generalized provisions on capital transactions.'” Nonetheless, many treaties do not distinguish
between transfers for current or capital transactions and instead state generally that all transfers
must be freely allowed for covered transactions. An even greater number do not distinguish
between inflows and outflows, notwithstanding the important economic differences. In
some cases, however, the transfer rules may apply differently to existing transactions and to
new transactions undertaken after the agreement enters into force. !

6.2.2.1.1 Key issues and policy implications

Users of the database who want to know the extent of capital account transactions liberalized
under a particular PTA may wish to consider the country’s level of development. Some
analysts argue that capital account liberalization in the context of bilateral and regional
arrangements prioritizes investor protection over financial stability, and market access over
appropriate sequencing. It is clear that a balanced approach to opening the capital account
is necessary to reflect what has been learned in the post-war years from the experience with
increased capital flows. Ideally, a country would sequence the opening of the capital account
in line with its economic development and the strength of its economy and institutions.
Given that the International Monetary Fund (the IMF or Fund) is charged with providing
financing to address crises that may be caused by premature liberalization, it may be particularly
appropriate for the Fund to play a central role in determining when liberalization supports
- or undermines - the stability of members and the overall system. Alternative solutions such
as in the Organisation for Economic Co-operation and Development (OECD), the WTO,
or some combination thereof, have been proposed. '

10 The transfers and capital controls database notes where treaties have similar provisions to the GATS Market
Access commitments (e.g., footnote to Article XVI concerning commitments made under modes 1 and 3).

" Certain findings could not be adequately captured in the database. Documents identified as annexes or side
letters were referenced in the comments column of the template, but specific reservations were not coded, and
general lists of non-conforming measures were not cited. Furthermore, the transfer rules themselves are not
divided by sectors, again because they are derivative of the underlying investments or services covered in the PTA.

12 See, e.g., Subramanian 2011.
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In 2012, the IMF published its Institutional View on the liberalization and management of capital
controls (Inst’IView) in response to a call from the ministerial/cabinet-level International Monetary
and Financial Committee for further work on a comprehensive, flexible, and balanced approach
for the management of capital flows." The Inst'l1View does not create any obligations, nor does
it seek an uniform approach to managing capital controls; rather, it provides guidance. The key
elements attempt to balance the tradeoffs between an open capital account and the regulation of
what the IMF has termed “capital flow measures” (CFMs).'* In brief, the Inst’l View states that
capital flows have substantial benefits for countries, including enhancing efficiency, promoting
financial sector competitiveness, and facilitating greater productive investment and consumption
smoothing. At the same time, it acknowledges risks to capital flows, while recognizing that benefits
tend to accrue when countries have reached certain thresholds of development. Liberalization
needs to be well planned, timed, and sequenced; and policy challenges to capital inflow surges
or disruptive outflows need to be met with monetary, fiscal, and exchange rate management, as
well as sound financial supervision and regulation and strong institutions. Other elements are
discussed more below. The OECD is also actively working on this issue.

Another key issue concerns overlap between a country’s obligations under the Fund’s
Articles Agreement and under PTAs. Certain transactions that economists tend to think of
as capital are defined under the Fund’s Articles as part of the obligation to avoid restrictions
on payments and transfers for current international transactions (“exchange restrictions”).
These include amortization on loans and moderate amounts of remittances. Still, exchange
restrictions may be consistent with the Fund’s Articles because they are grandfathered in
under the IMF Articles of Agreement, Article XIV, or have been approved under the Fund’s
BOP policies or under the more limited exception for national security.'

PTAs could complicate the Fund’s approval functions, given that the authority to impose approved
exchange restrictions constitutes a “right” under the Fund’s Articles and because Fund rules prevent
discrimination among Fund members. Thus, the Fund would not be able to approve any such
restriction if a party to a PTA applied a restriction differently among other parties and non-parties
to the PTA because of the PTA’s obligations. The database thus flags when the PTA refers to
the “rights and obligations” under the Fund’s Articles. An additional question, discussed below
under the paragraphs on exceptions, is whether agreements that omit permission to apply financial
safeguards could lead to increased need for Fund resources.

13 IMF 2012a.

4 Measures identified as designed to limit inflows include: (a) taxes on portfolio equity, (b) holding periods on
central bank bonds, (c) limits on short-term foreign borrowing, (d) withholding tax on interest income on non-
resident purchases of treasury and monetary stabilization bonds, and (e) fees on nonresident purchases of central
bank paper. Measures identified as designed to limit outflows include: (a) limited bank withdrawals on transfers
and loans in foreign currency, (b) stopping convertibility of domestic currency accounts for capital transactions,
(c) waiting periods to convert proceeds of securities, (d) limits on forward transactions, and (e) export surrender
requirements. IMF 2013, p. 24.

15 Decision 144-(52/51).
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6.2.2.2 Qualifications to free transfer rules - broad exclusions

The first set qualifications to the transfer rules'® involves matters that are broadly excluded
from the general obligation to allow free transfers. In other words, the transfer obligation itself
is defined so that certain kinds of transfers are not required to be freely made. For example,
many treaties exclude measures concerning countries’ good faith application of laws such as
bankruptcy, criminal law, and fraudulent practices. These provisions are largely non-controversial,
as indicated by their widespread use across all treaties that contain free transfers provisions for
covered investments. Again, the objective is to balance the confidence for investors and service
providers with public policy matters. Some treaties have specific exceptions in annexes, where
a country reserves the right to employ specific capital flow regulation measures. In these cases,
the database only flags that such annexes exist, without recording each detailed reservation.

6.2.2.3 Qualifications to free transfer rules - exceptions for macro-economic crises

Most exceptions in the PTAs for macroeconomic crises, if any,are modeled on the GATT/GATS.
We found that 82 percent (119) of all treaties with capital account transfers commitments contain
a safeguard protecting countries with balance-of-payments difficulties, “serious difficulties for
operation of exchange rate policy or monetary policy,” or “other macro-economic difficulties”
(see Table 6.3). For limitations on the use of safeguards, the database attempts to capture the
extent to which the PTA refers explicitly back to the safeguard rules in the GATS or is quite
similar in substance.

Some variation on safeguards is regional and results from differing negotiating power and
perceived role of these agreements in the global economy. For example, while agreements
with the European Union tend to include a safeguard, the majority of recent US Bilateral
Investment Treaties (BITs) and Free Trade Agreements prohibit governments from restricting
capital flows by covered investments and exclude exceptions for economic crises. The US
consulted, but essentially declined input from, 250 economists for attention to these global
issues, and the recently issued model BIT continues to lack a safeguard for economic crises.
This result is echoed in the investment chapters of many of the PTAs that have the US as a
signatory.“The BITs and FTAs of other major capital exporters such as those negotiated by the
UK, Japan, China, and Canada, either completely ‘carve out’ host country legislation on capital
account regulations (therefore permitting them) or allow for a temporary safeguard on inflows

and outflows to prevent or mitigate a financial crisis.”"’

1 The database organizes qualifications to the transfer rules into four main categories: (a) broad exclusions,
(b) exceptions for macro-economic crises, (c) safeguards for prudential measures related to the financial sector,
and (d) other general or sector-specific exceptions. There is currently little jurisprudence interpreting these
qualifications to the free transfer rules of these treaties and how they apply in practice.

17 Gallagher 2012, p. 125.
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Researchers should consider the “triggers” of the type of economic circumstances that might
warrant safeguard measures. As noted, the texts of some PTAs that contain a sateguard
may mirror the GATT’s BOP-based exception. Others reflect evolution in the economic
circumstances and increased capital lows and may include language such as “external financial
difficulties” or “serious difficulties for macroeconomic management.” Still, it has not been
completely resolved whether this type of language covers both inflows and outflows or if it
extends to regulating inflows necessary to stem asset bubbles and the buildup of debt in the
economy.'® Some sample “triggers” are noted in Table 6.3.

Table 6.3: Safeguards: sample triggers and disciplines

Safeguards 119 82

Safeguard for balance-of- 108 74
payments difficulties

Safeguard for “serious difficulties 48 33
for operation of exchange rate

policy or monetary policy” or

“other macroeconomic difficulties”

99% of treaties
with safeguards

Safeguard measures must 118
“not exceed those necessary”
to address the situation

76% of treaties
with safeguards

Safeguard measures may accord 91
priority to activities essential
to economic stability

Safeguard must be notified to 107

the other parties’ ex post

90% of treaties
with safeguard

Safeguard with most-favored-nation 99 83% of treaties

requirement with safeguards
Prudential measures exceptions 95 65

Prudential measures may 79 83% of treaties

“not be used as a means of avoiding
the Party’s commitments” or
“a disguised restriction on trade”

with prudential
measures exception

Source: Deep Trade Agreements Database.

18 Gallagher,Viterbo, and Anderson 2015.
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As under the GATT/GATS, safeguards are generally considered an exception to the general
free transfers rule and thus include conditions or “disciplines” to ensure against abuse. This
section first examines whether certain broad topics were excluded from the safeguard,
such as where transfers could be not being restricted, even in circumstances of economic
distress. Only seven PTAs carved out foreign direct investment and, in one case, parties were
prohibited from using “dual or multiple exchange rates” as a safeguard measure.'” We found
that none of the PTAs reviewed carved expropriation out of the safeguard, so the transfer of
compensatory payments could be restricted if the safeguard were applied.

Non-discrimination is usually a key feature of any permissible capital control measure.
Nonetheless, these provisions are not necessarily as broad as the basic free transfers rule, which
normally would apply on a non-discriminatory basis under the MFN or national treatment
(NT) terms of the agreement. The PTAs vary in the extent to which economic exigencies
may warrant discriminatory application of a restriction (i.e., different treatment for residents or
non-residents). The IMF Inst’l View generally prefers currency-based measures but notes the
possible need to resort to residency-based measures if the former are ineffective (e.g., limits
on residents’ investments in financial instrument abroad, sale and repatriation of nonresidents’
investments in the country in foreign currency, and waiting periods to transfer proceeds).”’

Other disciplines that mirror the GATT/GATS include, for example, that restrictions should “not
exceed those necessary in the circumstances” (99 percent), or “avoid unnecessary damage to the
commercial, economic and financial interests of other Parties” (87 percent). Researchers should be
aware that the “necessity” test in other contexts has been judged to require that no less restrictive
solution was available. Additionally, 66 percent of treaties require parties to consult with their treaty
partners before imposing safeguards and 90 percent require notification as soon as possible after
the measures are deployed. Conversely, a small majority of treaties add some flexibility by allowing
countries to “accord priority to activities essential to [their] economic stability” (see Table 6.3).!
The database also groups together any conditions that distinguished between inflows and outflows

but does not address if there are quantitative limits on the restriction, as we found this to be rare.

Important debate has centered on the permissible duration of any such restriction. Some
commentators offer that such measures may need to be part of the regular medium-term
policy “tool kit’** Additionally, some theoretical research shows that capital controls can be

19 Republic of Korea—Colombia Free Trade Agreement, Annex 8-C, Article 2(i).
2V IMF 2012a, p. 20.

21 . . . . L - S . .
Other conditions reflect the increasing conclusion of sophisticated financial instruments in capital flow

measures. This is evidenced by the US-Korea FTA and the Canada-Korea FTA, in which Korea commits to rely
principally on “price-based measures” as safeguards.

22 Anderson 2013.
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seen as correcting for market failure rather than being considered distortionary.* In contrast,
most of the PTAs call for the measure to be “temporary,” while differing on whether they
specify particular timeframes or means to consult on the necessary duration of the measure.

A final feature in this section is the extent to which Parties must notify each other or some
consultative group about the restrictions. These provisions include how any consultations
will take place, including whether the IMF is to be involved for economic analysis (as in the
GATT, GATS, and dratt MAI) or for a relationship to its financing function (as in NAFTA).

6.2.2.3.1 Key issues and policy implications

Policymakers may want to consider the trade-offs by looking at restrictions relating to the
macroeconomic, financial,and BOP implications of unrestricted capital flows, especially short-
term flows. Safeguards recognize that countries may need to restrict transfers to stem capital
flight, and to protect monetary reserves or guard against extreme exchange rate fluctuations,
at least for a limited time to introduce appropriate adjustment policies, which impact global
spillovers. Investors may argue that the PTA maximizes its goal of expanding investment
and capital liberalization while minimizing the risk of restricted transters. This rationale may
apply more for short-term instruments, including speculative flows, than for instruments of
longer maturities, which may not be affected by restrictions that are only temporary. But,
will market participants focus on the added transfer risk due to possible restrictions for
macroeconomic crises, over the benefits of the host country’s ability to maintain economic
and financial stability? The latter could actually encourage investment.

The expertise of any arbitrators in evaluating the triggering economic circumstances also
matters. Many of the multilateral agreements recognize the international coherence of
including a role for the IMF in such cases, such as in the GATT and the GATS under the
WTO Agreements. The absence of a safeguard provision in PTAs could conflict with the
functions of the IME One area is the connection with financing from the IME If a Party
cannot protect its BOP position in a crisis, it could result in increased demands for Fund
resources in the context of a program to resolve the BOP difficulties. Another area concerns
dispute resolution, as discussed below.

In the same vein, the fact that only some PTAs require the safeguard to be applied on an
MEN basis highlights possible conflicts from the interaction of a patchwork of treaties. If
a Party were to impose a safeguard permitted under one treaty (which demands MFN
treatment), it would be important to consider how this impacts its obligations to a different
trading partner under a separate treaty that may not allow safeguards. In other words, by

23 Subramanian 2012.
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applying the safeguard on an MFN basis, the party may violate another RTA. Conversely, a
party may hesitate to employ a safeguard permitted under one treaty but prohibited under
another. For example, even if Colombia 1s relatively free to employ capital controls (for BOP
reasons) under its treaty with Canada, it may not do so because that same flexibility is not
present in its treaty with the United States. Ninety-nine of those 119 safeguard provisions
(83 percent) contain an MFN requirement.

Some analytical work suggests a cooperative approach to create the best environment for
both domestic and global economic development, while mitigating the eftects of potentially
destabilizing capital flows that were evidenced in the boom-bust cycles during and after
the recent global financial crisis. This work has spanned proposals for countries to sequence
capital liberalization based on their development level and to allow safeguards in extreme
cases of economic stress. For example, looking at data on bank asset flows and capital account
restrictions, some recent work considered “whether a cooperative approach to taming
potentially destabilizing capital flows — by imposing capital account restrictions at both the
source and the recipient country ends — may be feasible”’* Furthermore, “coordination
would likely need to involve both recipient countries (to minimize the risk of capital control
wars and excessive mutual deflection of flows) and source countries (to ensure that they bear

part of the cost burden when costs from controls are convex).”*

6.2.2.4 Financial sector safeguards and exceptions for prudential measures

Many of the PTAs in this database cover financial services either under services generally or in
a dedicated chapter. Transfer rules concerning capital flows are particularly relevant under the
cross-border provision of financial services. Transfers are inherent in transactions ranging from the
establishment of local branches in member countries (e.g., the acceptance and management of
deposits), to the variety of financial instruments including loans and more sophisticated financial
products.* Again, the objective is to balance free transfers with necessary controls for the integrity
of the financial system. In this area of financial sector commitments, the key exception to capital
flow requirements on financial instruments is the allowance for “prudential measures.”

There is no generally accepted “definition” of prudential measures, but the GATS annex is
instructive: the equitable, nondiscriminatory, and good faith application of measures relating to
soundness, integrity, or financial responsibility of financial institutions or cross-border financial
service providers. Generally, the PTAs that contain a prudential safeguard use such language as:

. Ghosh, Qureshi, and Sugawara 2014.
% Blanchard and Ostry 2012.

26 5. . L . . .
> As in other sections of this chapter, sub-headings are used to organize whether the PTAs have different treatment
among different kinds of transactions, inflows or outflows, and rules regarding the duration of any such measure.
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“a Party shall not be prevented from adopting or maintaining measures for prudential reasons
[...] in order to ensure the integrity and stability of the financial system.” Some, however, have
limiting language that focuses on individual financial institutions or cross-border financial service
suppliers, which raises questions about whether generalized measures would be permitted.?’

It 1s also important to note that 83 percent of the PTAs reviewed contain additional limiting
language:*“[w]here such measures do not conform to the provisions of this Agreement referred
to in this paragraph, they shall not be used as a means of avoiding the Party’s commitments or
obligations under such provisions.” This provision seems broad but may not be such a broad
exception that engulfs the rule, as it could be interpreted to be limited to examining the
justifiable need or intention behind the measure, rather than solely its broad effect.

Prudential measures may be considered capital controls. For example, restriction on banks’ foreign
borrowing (as in a levy on bank foreign exchange inflows) or required reserves on banks’ foreign
exchange liabilities are both types of common prudential measures but also help to manage the
capital account. Recent crises highlight this dilemma.The database maps both the exclusions and
exceptions to transfer obligations in the financial services sector (see Table 6.3). One noteworthy
exclusion is found in the PTAs that allow Parties to restrict transfers based on the application of
their antifraud laws — sometimes expressed as measures “relating to the prevention of deceptive
and fraudulent practices or to deal with the effect of a default on financial services contracts.”
Such language could usefully allow coordination with anti-money-laundering efforts, such as
“know your customer” rules. Allowing exceptions for prudential measures are another approach
to ensuring financial stability and the safety of the financial sector.

6.2.2.4.1 Key issues and policy implications

The IMF Inst’l1View posits that, while not substituting for these macroeconomic and financial
policy measures, CEMs could be useful for supporting macroeconomic policy adjustment
and safeguarding financial system stability. It explains that if CFMs are used, they should
seek to avoid discrimination based on residency, and the non-discriminatory measure that is
effective should be preferred. One key message with regard to inflows is that CFMs should
be targeted, transparent, and generally temporary, being lifted once the surge abates, in light
of their costs. Taking account of the different circumstances involving controls of capital
outflows, it states that CFMs should generally be used only in crisis (or imminent crisis)
situations.? Policy discussion on the Inst’lView is ongoing,® including at the OECD.

271t is understood that the term “prudential reasons” includes the maintenance of the safety, soundness, integrity,
or financial responsibility of individual financial institutions or cross-border financial service suppliers” (emphasis
added). For example, US-Peru FTA, US-Morocco FTA, and US-Singapore FTA.

%8 IM 2012a; see box 3, pp. 35-36.
% See, e.g., Batista 2012; Fritz and Prates 2013; Gabor 2012; and Gallagher 2014.



Movement of Capital

6.2.2.5 Qualifications to free transfer rules - sector-specific or general exceptions

This section covers the remaining exceptions that may apply to the basic transfer obligation.We
looked at whether the treaty outright excludes certain sectors from the transfer requirement.

As shown in Table 6.4, in 33 percent of the PTAs, monetary and exchange rate policy by
a public entity is exempt from rules about capital account regulations.™ Also, many treaties
contain an exception for “essential security” that is “self5judging.” In those cases, the text allows
the Party imposing the measure to determine if there is a threat to essential security justifying
derogations from the treaty obligations. Although it has not been litigated to date, there are
some theories that financial collapse or instability may be a security issue within the meaning
of that exception. Finally, slightly more than half of treaties contain a reference to “general
exceptions” in the GATS, which makes exceptions for policy measures “necessary to protect
human, animal or plant life or health.” This would not obviously cover situations of financial
distress, but it is open to consider if it could be invoked in the direst of financial emergencies.

Table 6.4: Carve-outs and general exceptions

Carve-out for monetary or exchange 48 33%
rate policy by public entity from transfers

commitments

Self-judging “essential security” 126 87%
Referenc